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Truck Leasing by Shippers and the Problem of 
the Dangling Instrumentalities 


By Hua T. MatrHews * 


Leasing of motor vehicles by shippers for interstate transportation 
is an extensive practice. There are no doubt various reasons for this, 
but the one considered here is perhaps of most concern to the regulated 
motor carriers because it destroys one of the historical economic ad- 
vantages of for-hire transportation—that of the ability of the for-hire 
carrier to balance its operations by hauling for one shipper in one 
direction and another in the reverse direction. 

Consider, for example, the facts in the case of Lamb v. Interstate 
Commerce Commission, 259 F. (2d) 358.1. The opinion discloses that 
a shipper was engaged in the business of wholesale grocery sales in 
Nevada, Washington, Idaho and Montana, purchasing large volumes 
of its merchandise in California, particularly in the Oakland-San Fran- 
cisco Bay area. Its business required that these grocery items be 
transported from the Bay area to points in the territory in which it did 
business. Poynor & Lamb Trucking had motor vehicle equipment 
available for lease, and Load Service, Inc., was a broker dealing in 
transportation of exempt commodities by motor vehicle. These three 
parties worked out an equipment lease program. Before a load of 
groceries could be moved economically from the Bay area for Utah 
Wholesale, it was necessary to obtain a load of exempt commodities 
from the Utah and Idaho territory moving to the Bay area. William 
Lamb, an individual active in the management of both Poynor & Lamb 
Trucking and Load Service, Inc., therefore solicited and located a 
load of wheat to be transported from Malta, Idaho, to South Vallejo, 
Calif. He so notified the wholesale grocer and went about securing 
drivers and equipment. A driver then took a truck for loading to the 
grocery company, which assumed the role of a private carrier. The 
return movement of grain was shown by the parties to be a movement 
made by the grocery company of its own grain which was sold to a mill 
at South Vallejo, Calif., thus providing a backhaul for the movement 
of groceries from the Bay area to the Utah-Idaho area. The matter 
was brought to the attention of the Interstate Commerce Commission, 
the United States District Court for the District of Utah, and finally, 
of the United States Court of Appeals, Tenth Circuit. The Court said 
at page 361: 


The history of Poynor & Lamb Trucking shows that its essential 
business is that of transportation, not the rental of motor vehicles. 





. *An attorney in the law firm of Callaway, Reed, Kidwell & Brooks, Dallas, 
exas. 

Mr. Matthews holds the following degrees: B. of Bus. Adm., 1948, University 
of Texas; M. of Bus. Adm., 1950, University of Denver; LL.B., University of Texas, 
1955. He is a member of the Dallas and Texas Bar Associations. 

1See J. C. C. Practitioners’ Journal: Vol. XXVI: No. 2, “Recent Court Cases,” 
November, 1958, pages 190-193. [Editor’s Note]. 
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Nor is it a natural function of Utah Wholesale to transport bulk 
wheat from points in the mountain states to market in California. 
Utah Wholesale admittedly needs but one transportation service; 
drayage of its merchandise from California to distribution points 
in other states. 


The general manager of the wholesale grocery testified by stipula- 
tion that carriers authorized by the Interstate Commerce Commission 
operating between the points involved could not and would not give the 
service required by it at a cost that would make any such service avail- 
able. Could the operation by these three parties have been performed 
more economically than authorized service if the grain movement from 
Malta to South Vallejo had not been available? If the truck had be- 
longed to the grocery company; if the driver had been its full time 
employee, and, if all of the transportation had been performed strictly 
in the furtherance of the grocery business, would the operation have 
been less costly than the transportation of the groceries by authorized 
motor carriers? 


The Problem Defined 


The problem here is to ascertain the line of demarcation between 
interstate for-hire transportation and interstate private transportation 
in situations of the above type; the one requiring authority from the 
Interstate Commerce Commission and the other being free from economic 
regulation. 

The problem is often viewed in terms of a subterfuge by the parties, 
the aim of which is to avoid regulation by the Commission. See J. C. C. 
v. Schultz Transit, Inc., 12 Fed. Car. Cs. Par. 81, 152. Note also the 
words of the Court in U. 8. v. Rhodes, 97 F. Supp. 468, 474: 


It is the contention of the Government that the leases executed by 
Pendergrast and by the defendant Brown were mere subterfuges to 
evade the provisions of the statute which require permits or certi- 
ficates to authorize one to act as a contract carrier of goods in inter- 
state commerce and that the defendants, Brown and Rhodes, ac- 
tually controlled the equipment and operations at all times. 


Although the problem at hand is often viewed in these terms, for the 
purposes of this article the problem will be considered against the back- 
ground of the conceptual differences in private and for-hire trans- 
portation. 

Private transportation by motor vehicle necessarily involves the 
transportation of commodities belonging to a given shipper in a motor 
vehicle in the continuing possession of that shipper and being operated 
by an employee of that shipper, the operation being in the furtherance 
of a primary business enterprise (other than transportation) of that 
shipper. There are variations to this simple definition which are per- 
missible under the Interstate Commerce Act and various decisions, yet 
is that not true private transportation? 
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Abuses arising in the area of the commodity shipped in the primary 
business of the shipper are generally dealt with under the term ‘‘buy 
and sell operations.’” See Bona Fide Transportation as Opposed to 
Pseudoprivate Transportation, by Robert F. Dudley, 277 I. C. C. Prac- 
titioners Journal, 150, November 1959. Abuses in the field of the ‘‘in- 
strumentality of commerce’’ generally lie in the area of equipment 
leasing, which is the subject here. 

**The two significant instrumentalities of commerce with respect to 
motor carriage are (1) the equipment by which the transportation is 
accomplished and (2) the driver thereof.’’ Pacific Diesel Rental Co.— 
Investigation of Operations, 78 M. C. C. 161, 173. 

These instrumentalities may be termed ‘‘ dangling instrumentalities”’ 
when they have completed their job of providing the means of trans- 
portation of a given unit of property in a forward haul and are ready 
to return to their general area of origin for another forward haul. In 
pure private transportation the equipment is owned by the shipper and 
the driver is a bona fide full time employee of the shipper. These in- 
strumentalities together provide the means of accomplishing the for- 
ward haul which is of primary interest to the shipper from point of 
origin A to point of destination B. It is a rare shipper indeed who has 
a real need for transportation from B back to A in the furtherance of 
its primary business operation. When the load is delivered at point B, 
the shipper-private carrier has a great economic compulsion to avoid 
the wasted transportation which will result from the movement of these 
two instrumentalities from B back to A without a load. The possibility 
of solving its problem by the buying and selling of commodities and 
transporting those commodities in a secondary business enterprise runs 
head on into the Lenoir Chair case, 51 M. C. C. 65, and other similar 
decisions, and head on into Section 203(c) as amended by the Trans- 
portation Act of 1958. On the other hand, the shipper may attempt 
to dispose of these instrumentalities of commerce and make them the 
instrumentalities of another party temporarily. This is done by some 
type of lease and the shipper then encounters the decision in H. B. 
Church Truck Service Co. Common Carrier Application, 27 M. C. C. 191. 

A study of the present state of the law surrounding the leasing of 
motor vehicles by shippers can hardly be appreciated unless the problem 
of the ‘‘dangling instrumentality’’ is kept in mind for it is quite often 
at the root of the problems which encourage the leasing of motor vehicles 
by shippers. When a leasing arrangement is under examination, the 
basie question is not one of the good faith or the bad faith of the shipper 
leasing equipment. The question is: Is the operation true private 
carriage? The distinction is illustrated by the opinion of the Court in 
U. 8. v. Rhodes, supra. Relying upon the decision in J. C. C. v. Isner, 
92 F. Supp. 582, and quoting that decision, the Court said at page 588: 


Of course, where lease of motor vehicle equipment is made in good 
faith and performance of the conditions of the lease is honestly and 
scrupulously carried out, such lessor and lessee relationship might 
be found regular and proper and not subject to regulation under 
the statute. 











JANUARY, 1960 373 





The Court continues in its own words: 


In an effort to sustain its chief contention, that the leases were mere 
subterfuges to evade the law, the Government argues that since the 
defendant corporation did not retain at all times during the term 
of the leases the actual physical possession of the equipment, that 
the leases were disregarded and nullified by the acts of the lessors 
and the lessee. The facts reflect that the trucks were not used every 
day during the term of the leases, but they were always subject to 
the call of the lessee, the defendant corporation, and the mere fact 
that the lessors may have had actual possession of the trucks during 
certain days of the term of the leases is not sufficient to vitiate the 
leases, especially in view of the fact that the only revenues received 
by the lessors from the lessee were those which were paid them when 
the equipment was being used by the lessee. 


Were these instrumentalities of commerce the instrumentalities of 
several shippers and were they engaged in ‘‘ private carriage’’ for several 
different shippers? The Court does not consider that question but con- 
cludes as follows: 


On the other hand, the facts disclose that the leases were executed 
in good faith; that the terms of the leases were honestly and 
scrupulously carried out by the parties; and at all times during the 
actual operations under the leases the defendant corporation had 
complete control of the motor equipment and the operation was in 
truth and in fact that of the defendant corporation. 


The good faith of the shipper and of the lessor of the equipment— 
the absence of a subterfuge—does not establish that a particular opera- 
tion is true private carriage. The approach of the Court in the Rhodes 
case will not protect the for-hire interstate carrier system from destruc- 
tion at the hands of ‘‘private carriage.’’ How, then, can a particular 
operation be found to be true private carriage? 


The Church Case 


When H. B. Church of Boston filed his grandfather application on 
February 11, 1936, he doubtless had no idea that a very small part of 
his entire operation would result in the rule of law applicable to the 
leasing of motor vehicles by shippers in 1960. Most of his extensive 
operations were found to be that of a common carrier by motor vehicle 
and he was granted extensive grandfather rights as a common carrier. 
The Commission explained his truck leasing operation in the following 
words at 27 M. C. C. 195: 


Applicant does not undertake to serve, nor does it serve, the general 
public in the operations performed by the week with trucks leased 
with drivers. Rather, it renders this service to only those it chooses 
to serve on this basis. This service consists of leasing trucks with 
drivers, the trucks being painted and equipped for the exclusive 
use of one customer and furnished by applicant only on special 
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terms and conditions. At the time of the hearing, applicant had 
two customers to whom it leased trucks with drivers, one a wholesale 
electrical supply company, and the other a wholesale bakers’ supply 
company. In both cases, no written contracts or agreements were 
entered into, for the reason, applicant explains, that both have been 
customers of applicant or its predecessor for over ten years. These 
trucks are painted and lettered to suit the customer and serve no 
one else. Charges are based on an agreed price per week. Appli- 
cant furnishes the truck and driver, maintains the vehicle, pays all 
operating expenses, including the salary of the driver, social-security 
tax, and workmen’s compensation, unemployment, property, public- 
liability, and collision insurance. 


This type of operation did not come to the attention of the Com- 
mission initially in the Church proceeding. A similar operation con- 
sidered in Carroll Contract Carrier Operation, 1 M. C. C. 788, was found 
to be contract carriage for hire and to require authority from the Com- 
mission. However, the Church case is more important here because it 
seems to be the case which created the rule of law upon which most 
investigation of motor vehicle leasing by shippers is now being conducted. 
The Commission in the Church case was not attempting to stop an un- 
authorized operation but was deciding whether or not a particular opera- 
tion was entitled to grandfather rights or whether it was private carriage 
for which no authority was needed. The Commission analyzed the 
problem in these words at pages 195 and 196: 


With reference to the leased-truck operations, the first question pre- 
sented is whether the operation is that of applicant, as the perform- 
ance of transportation for hire, or whether it is private carriage, 
performed by the shipper. The distinction between the two is not 
always clear. Essentially the issue is as to who has the right to 
control, direct, and dominate the performance of the service. If 
that right remains in the carrier, the carriage is carriage for hire 
and subject to regulation. If it rests on the shipper, it is private 
carriage and not subject to regulation except to the limited extent 
provided in Section 204(a)(3). The question as to who has the 
right to control and direct must be answered in the light of all of 
the facts and circumstances surrounding the transaction between 
the carrier and shipper, and of the actual practices in the conduct 
of the operation thereunder. No one element of such facts and 
circumstances is by itself conclusive. 


Thus was created the proposition that in determining whether or 
not the leased truck operation is private carriage or for-hire carriage, 
the Commission must look to all the facts and circumstances surrounding 
the transaction. This has led in recent years to a constant shuffling of 
facts and circumstances which may be termed ‘‘labels of private 
earriage.’’ But the Commission did more than that in the Church case. 


It also provided a presumption against private carriage which must be 
rebutted by the parties to the transaction if they are to avoid regulation 
as for-hire carriers. The Commission said at page 196: 
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Clearly, so-called leases of equipment by a carrier to a shipper may 
differ materially in their results from a regulatory standpoint from 
leases by one carrier to another. The former are sometimes sub- 
terfuges and devices to evade regulation, particularly as to operat- 
ing authority and rates. The public interest requires that we use 
diligence to prevent evasions of regulation through such devices. 
Consequently, in cases in which the question of the status created 
by a lease of equipment with drivers by a carrier to a shipper is 
presented, in the absence of a showing to the contrary, the presump- 
tion arises that the transportation is performed by the carrier for 
compensation, in other words, is for-hire transportation and as such 
is subject to regulation. This presumption will, of course, yield 
to a showing that the shipper has the exclusive right and privilege 
of directing and controlling the transportation service as, for ex- 
ample, if the equipment were operated by the shipper’s employee. 


No such showing has been made by applicant. It urges that the 
operations under the lease arrangement constitute private carriage, 
but the burden is upon it to establish that proposition. 


It will be noted that the lease in the Church case was of equipment 
with a party who was unquestionably a carrier being the lessor and a 
person who was unquestionably a shipper being the lessee. The Com- 
mission’s leasing rules at 49 C. F. R. 207.6 generally prohibit the leasing 
of motor vehicle equipment to shippers by authorized common carriers 
and requires Commission approval of such a lease by a contract carrier. 
Also, the question has arisen as to whether this presumption applies 
only when the lease is made by a carrier. 

There obviously can be only one carrier performing service on any 
particular movement. If the transaction is bona fide private carriage, 
it is performed by the shipper. Otherwise the party performing the 
carriage is a for-hire carrier, there being no other alternative and it 
being obvious that someone must be a carrier. The presumption should 
arise wherever there is alleged private transportation but that transpor- 
tation is not being performed by instrumentalities under the exclusive 
control of the shipper who owns the merchandise transported. The 
Commission held as much in John J. Casale, Jr. Contract Carrier 
Application, 49 M. C. C. 15, 25, though not in that exact terminology. 

The Church case, decided December 9, 1940, has been cited in many 
decisions of the Commission and the Courts dealing with the status of 
transportation performed by leased equipment. It is very much alive 
today and has been cited in numerous decisions entered in 1957, 1958 
and 1959 by the Commission. 

The two rules of law pronounced by the Church case may well have 
the effect of encouraging those who would evade regulation to juggle 
the facts and circumstances (t.e., labels of private carriage) with the 
view of getting enough of these facts and circumstances lined up on the 
side of private carriage to enable them to meet their burden of proof. 
What, then, are these ‘‘labels?’’ 
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Some Facts and Circumstances Considered In Commission Decisions 


Since the decision in the Church case, the Commission has been 
presented with a large number of factual situations which are made 
up of various arrangements of the labels of private carriage. Presum- 
ably, if the parties to a lease transaction show enough of these labels 
are in the hands of the shipper then they have met the burden of proving 
that the shipper has the right to control, direct and dominate the per- 
formance of the service and have thereby established that the transpor- 
tation performed is private carriage. Some of these factual considera- 
tions are here listed in question form: 


1. Who arranges and pays for public liability and property 
damage insurance on the vehicle and who assumes responsibility 
to the public in case of accident? 

2. Who provides gas, oil and licenses for the vehicle? 

3. Who is responsible for the inspection of the vehicle under Com- 
mission safety regulations? 

4. Who loads, dispatches and routes the vehicle? 

5. Who is responsible for the maintenance and garaging of the 
vehicle ? 


6. Is there actual exclusive use of the vehicle by the shipper? 

7. Is the lessor of the vehicle paid separately from the driver? 
8. By whom are the drivers paid and on what basis? 

9. Who deducts social security taxes and withholds federal income 


taxes of the driver? 

10. Who retains the drivers’ logs and medical certificates? 

11. Who has the right to hire and fire drivers? 

12. Who gives the driver instructions as to details of the service 
to be performed ? 

13. Who bears the risk of loss or damage to the lading? 

14. Is a bill of lading or other receipt for the merchandise issued? 


Each one of these labels will be considered separately indicating 
which of the parties the label should be on and whether or not the label 
is determinative of the issue in accordance with recent Commission 
decisions. 


1. Who arranges and pays for public liability and property damage insurance on the 
vehicle and who assumes responsibility to the public in case of accident? 


If the transportation service performed by the two instrumentalities 
of commerce is true private transportation, then the shipper is respon- 
sible to the public for the operation of the motor vehicle. That being 
the case, he should arrange for and pay for public liability and property 
damage insurance for each vehicle being used. In practice, P/L and 
P/D insurance may be and often is purchased to cover both lessor and 
lessee. Such was the case in I. C. C. v. F & F Truck Leasing Co., 78 F. 
Supp. 13. This label is not conclusive regardless of which of the parties 
assumes it and more so when both parties assume it. Perhaps the best 
analysis of the situation is found in the words of the Commission in 
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Pacific Diesel Rental Co.—Investigation of Operations, 78 M. C. C. 161, 
at page 172: 


In the last anaylsis a shipper’s assumption of any of a carrier’s 
responsibility to the public, in this day when such responsibilities 
readily can be passed on to insurers, is little more nor less than a 
rate adjustment. 


The cost of buying P/L and P/D insurance thus is merely an eco- 
nomic matter taken into consideration when payment under the lease 
is decided upon. 


2. Who provides gas, oil and licenses for the vehicle? 


In true private carriage where the shipper operates his own vehicle, 
it is clear that the shipper will provide for the licenses on that vehicle 
and the gas and oil used in the vehicle. In I. C. C. v. Schultz Transit, 
Inc., supra, the registered owner of the vehicle furnished gas and oil. 
The transportation was held to be private although the shipper was not 
the registered owner. In Pacific Diesel, supra, the trucks were registered 
in the name of the owner-lessor which, of course, is in keeping with 
state law. In R. N. G. Commercial Auto Renters, Inc., Contract Carriers 
Application, 73 M. C. C. 665, the lessor provided oil, gas and state license 
plates and the transportation was held to be for-hire. In these latter 
eases the party paying for the oil, gas and license was held to be the 
carrier but the rationale of the decisions indicates that very little weight 
was given to this particular element. The cost of the gas and oil would, 
like the cost of P/L and P/D insurance, be largely a matter of bargain- 
ing between the parties in determining the price for the use of the 
equipment under the lease. The license normally would have to be 
issued to the registered owner of the vehicle and it is nowhere suggested 
that a long term lease giving exclusive use of the vehicle to the shipper 
would by itself in anywise indicate for-hire transportation. 


3. Who is responsible for the inspection of the vehicle under 
Commission safety regulations? / 


This element has appeared in the more recent cases. If the carriage 
is private, the shipper should make the inspection. In Pacific Diesel, 
supra, one of the shippers who was considered to be typical did not 
check the vehicles to see if they were in compliance with the Commis- 
sion’s safety regulations. Also in Driver Service, Inc.—Investigation of 
Operations, 77 M. C. C. 2438, the shipper did not inspect the equipment 
supplied by Trae-Tra Rentals for compliance with the Commission’s 
safety regulations. In both of these proceedings the operations were 
found to be for-hire carriage. This seems to be an increasingly important 
element since the Commission under the Act and its regulations is 
charged with the responsibility of requiring the safe conduct of inter- 
state transportation whether it is private or for-hire. The Commission 
needs to know who to look to for safety compliance and the indication 
in these two cases is that perhaps no party was known to be properly 
inspecting the equipment. 
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4. Who loads, dispatches and routes the vehicle? 


In pure private transportation the shipper manifestly loads his 
trucks, dispatches his trucks and selects the routes which his trucks 
will follow. Further, it is indicated that in most leasing situations the 
shipper performs some if not all of these functions. However, the 
performance of these functions by the shipper does not conclusively 
show that the transportation performed is private carriage. In Scott 
Bros., Inc. Contract Carrier Application, 32 M. C. C. 253, the shipper 
directed the loading and dispatching of the vehicles but the transporta- 
tion was found to be for-hire. In McNeil Common Carrier Application, 
32 M. C. C. 599, the shipper dispatched the trucks, yet the transporta- 
tion was found to be for-hire transportation. The issuance of instruc- 
tions as to points at which deliveries were to be made and the time in 
which the trips should be operated did not bring the transportation 
within private carriage in Centre Trucking Co., Inc., Common Carrier 
Application, 32 M. C. C. 313. This function performed by the shipper 
has been receiving little attention in recent decisions and it seems clear 
that the performance of these functions by the shipper does not by any 
means make the transportation private transportation, though they 
would be so performed in true private transportation. 


5. Who is responsible for the maintenance and garaging of the vehicle? 


Where the trucks are not maintained, garaged and repaired by the 
shipper at his place of business the question may certainly arise as to 
whether or not he has the exclusive use of the vehicles. In Lamb v. 
I. C. C., supra, the lessor maintained and garaged the trucks. The trans- 
portation was found to be for-hire. In U. 8. v. Rhodes, supra, the lessors 
maintained and repaired the trucks. When not in use the equipment 
was supposedly kept at the homes of the lessors. Transportation was 
found to be private. In R. N. G. Commercial Auto Renters, supra, the 
lessor made all repairs necessary to maintain the vehicles and provided 
garage space for them. Transportation was found to be for-hire. This 
label in itself has received attention in many decisions of the Commission 
and the Courts but it by itself is not conclusive. Perhaps it is merely 
evidence of whether the vehicle is in fact in the exclusive service of the 
lessee-shipper. 


6. Is there actual exclusive use of the vehicle by the shipper? 


This should be the most important single consideration concerning 
the motor vehicle as an instrumentality of commerce. Certainly if the 
shipper enters into a long term lease for the exclusive use of the motor 
vehicle and that motor vehicle is treated by everyone just as if it were 
owned by the shipper, then that motor vehicle is an instrumentality of 
commerce engaged in private carriage. If the vehicle is trip-leased and 
is used by other shippers the indication certainly would be that some 
type of for-hire carriage is present. 

In Bisceglia Contract Carrier Application, 34 M. C. C. 233, the 
transportation performed was for-hire. One element considered was 
stated by the Commission at page 234 as follows: 
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In practice, all of applicant ’s trucks were not used by the Canning 
Company, some being employed by applicant in its intrastate opera- 
tions when not engaged by the Canning Company. 


Diligent research discloses no recent decision of the Commission in 
which a shipper has specifically been held to have actual continuing ex- 
elusive use and control of the vehicle and in which the transportation 
has been held to be for-hire. On this point it is important to note that 
oftentimes the written lease between the parties recites that the shipper- 
lessee will have exclusive use of the vehicle but the facts tend to prove 
that in actual operation the written lease is not abided by. Of course it 
is proper to look to the actual practices in the operation as being con- 
trolling rather than the recitations in a lease agreement which is not 
adhered to by the parties. 

In I. C. C. v. F & F, supra, the registered owner of the vehicle was 
enjoined from ‘‘making single trip one-way leases for motor vehicles 
to shippers and retaining possession of the vehicle for further leasing to 
another shipper for a return haul after discharge of the cargo first 
transported in the leased vehicle at destination.’’ The trip lease element 
was only one of a number of elements in the case, however, and it was 
generally decided upon the principles announced in the Church case 
and cases following it. This element is not necessarily conclusive but 
if in fact the shipper has continuing exclusive use of the vehicle per- 
forming transportation there is a strong indication that the transporta- 
tion is private transportation insofar as that one instrumentality is con- 
cerned. If, in meeting his backhaul problem, the shipper disposes of 
this instrumentality at the original destination point, for-hire carriage 
may well be present. Always the relationship of the control over both 
the driver and the vehicle must be considered. 


7. Is the lessor of the vehicle paid separately from the driver? 


Where one person acts as lessor of the vehicle and also directly or 
indirectly secures drivers for the same vehicle, the inference has always 
been that the transportation performed by these two instrumentalities 
is for-hire. As early as 1937 the Commission considered this circum- 
stance one strongly tending to indicate for-hire transportation. In 
Carroll Contract Carrier Application, supra, the Commission said at 
page 790: 


The equipment in which the transportation is performed is owned 
by applicant and operated by drivers employed by him. Although 
the wholesaler gives the drivers instructions with respect to the 
service to be performed, the vehicles are in the physical possession 
and under the control of applicant’s drivers during the performance 
of the transportation service. 


Thus, if the shipper makes a payment for rental of the vehicle 
under the lease to the same person it pays for driver services, there is 
strong indication of for-hire carriage. Recent cases seem to indicate 
that parties desiring to evade regulation go to great lengths to separate 
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a driver from the vehicle if neither of these instrumentalities is in fact 
controlled by the shipper. The Commission in recent decisions has held 
that different persons supplying these two instrumentalities may be 
acting together and jointly be held to be a for-hire carrier. See Driver 
Service, supra. 

This problem is not based so much upon the status of true private 
carriage as it is upon the fact that all essential services are performed by 
several parties other than the shipper. The problem is to tie the parties 
together to make their separate operations jointly that of for-hire car- 
riage. There is little doubt that different parties providing the two 
instrumentalities of commerce is to no avail, even where the party sup- 
plying the driver is in no way connected with the party supplying the 
vehicle. See Lamb v. I. C. C., supra. The shipper still must be in con- 
trol of the performance of the service if the transportation is to be 
private. 

Presumption of for-hire carriage would seem to be irrebuttable 
where the owner of the vehicle actually drives it. He is furnishing a 
vehicle and a driver and is paid for it. That is all that a for-hire carrier 
does. However, the ‘question is at this writing before the entire Com- 
mission in Oklahoma Furniture Mfg. Co.—Investigation of Operations, 
Docket MC-C-2143, Division 1 decision at 79 M. C. C. 403. 


8. By whom are the drivers paid and on what basis? 


In true private carriage the driver is the full time employee of the 
shipper and is paid on a regular basis. Whether the driver is paid 
by the hour, by the week or by the mile is not particularly significant 
if the driver is an actual full time employee of the shipper. 

In various factual situations the driver might be an employee of 
the shipper, an employee of some third party or an independent con- 
tractor. As an independent contractor, the driver can solve the prob- 
lem of the dangling instrumentality by securing his own loads for back- 
hauls and accordingly charge the shipper less. If the driver is an 
employee of some third person that third person may use the driver for 
different shippers in opposite directions and solve the problem. But in 
true private carriage would not the driver be the employee and work 
solely for one shipper whether on an outbound or inbound movement? 
If the driver (or his third-party employer) bears a risk of profit or loss 
in the operation, for-hire carriage is indicated, regardless of the basis 
of pay. 

A particularly interesting case on this point is that of Rittenhouse— 
Investigation and Revocation of Certificate, 78 M. C. C. 389. There 
Rittenhouse was a certificated common carrier. In a supposedly separate 
operation he furnished drivers for Pyrofax (a shipper), Pyrofax leasing 
motor vehicles from third persons. Rittenhouse paid the drivers wages 
and Pyrofax paid Rittenhouse. For the service of supplying drivers 
Rittenhouse earned a fee of 10 percent of the total wages paid to the 
drivers. Otherwise, Pyrofax directed the drivers in their day by day 
operations, and had the right to refuse drivers it considered unqualified. 
In a split decision Division 1 of the Commission held the transportation 
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performed by the drivers to be private transportation. The dissenting 
opinion states at page 396: 


The drivers provided by Pyrofax are part and parcel of Ritten- 
house’s regular organization, and there is a vital economic relation- 
ship in that they look to Rittenhouse as their regular employer and 
for continued employment. No matter to what extent exercised it 
seems to me there is, at all times, present here the right and power 
in Rittenhouse, a regulated carrier, to control substantially the 
entire operation through control of the drivers furnished and the 
fact that vehicles are not furnished is not controlling here. 


The question, of course, is still whether or not the shipper in fact 
controls the instrumentalities of commerce and as to this particular 
instrumentality is in control of the driver. If the shipper is not in 
control of the driver, does it matter whether or not he is in control of 
the other instrumentality, the motor vehicle? The majority of Division 
1 held that Pyrofax was actually in control of the transportation and 
in control of the drivers. The majority did not think that the mere 
payment of wages to the driver by someone other than the shipper was 
sufficient to establish control of the drivers by that other party. 

Driveaway transportation of course does not contemplate the 
furnishing of motor vehicle equipment by the carrier. Even so, it is 
for-hire transportation if controlled by someone other than the shipper 
using the transportation. Fleming Common Carrier Application, 8 
M. C. C. 469. 

The basis of pay in the Rittenhouse case was unrelated to the spe- 
cific uses made by Pyrofax of the drivers furnished. This fact seems to 
have been given some weight in determining that the transportation was 
private transportation. 

In Pacific Diesel, supra, the lessor established the rate of payment 
for the drivers which was usually on some sort of a mileage basis. Pay- 
ment was actually made by the shipper. The extent to which parties 
shuffle responsibilities between themselves and the difficulty which they 
encounter are well illustrated by the language of the Commission in the 
Pacific Diesel decision at pages 172 and 173: 


In Shields Extension of Operations—Alliance, Ohio, 41 M. C. C. 
100, the Commission, former Division 5, found in a situation 
where applicant therein supplied equipment under lease accom- 
panied, in some instances, by drivers who were paid by the appli- 
eant and for whose service the shipper reimbursed applicant and, 
in other instances, by other drivers paid by the shipper that, in 
fact, such payment or reimbursement amounted to nothing more 
than additional compensation for applicant’s service, supplementing 
the amount specified in the written contracts between the applicant 
and the shipper. Its conclusion was that such applicant’s opera- 
tions (somewhat comparable to those described herein) constitute 
carriage for hire subject to regulations under Part II of the Act. 
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Payment of the drivers’ wages by the shipper directly to the driver 
is some indication that the driver is in fact the employee of and under 
the control of the shipper. This circumstance, however, is not con- 
clusive. 


9. Who deducts social security taxes and withholds federal income taxes 
of the driver? 


The responsibility of deducting social security taxes and withholding 
federal income taxes of an employee normally falls upon an employer. 
Consequently, in determining who the actual employer of the driver is, 
the attention of the Commission is sometimes directed to these two func- 
tions. Also, in attempting to set up a driver-employee relationship, the 
parties to a lease arrangement sometimes shift these responsibilities to 
the shipper even on a very temporary basis. 

In Lamb v. I. C. C., supra, the wholesale grocery actually issued 
checks to the drivers and deducted therefrom all withholding taxes. The 
checks were then delivered to the lessor’s associate, Load Service, and 
thence to the driver. As above noted, the transportation was found 
to be for-hire. In Driver Service, supra, the shipper did not even purport 
to enter into an employment agreement with the drivers and did not 
withhold income taxes or social security taxes from their wages. The 
transportation was found to be for-hire. In Rittenhouse, supra, the 
Commission stated at page 342: ‘‘Under the agreement, Rittenhouse 
(lessor) is obligated to pay the driver’s wages and deduct taxes and 
whatever other payments are required.’’ As noted above, Division 
1 in a split decision held the transportation to be private but the dis- 
senting opinion did not consider the drivers employees of the shipper. 
In R. N. G. Commercial Auto Renters, supra, the lessor argued that he 
had nothing to do with furnishing the drivers but the evidence showed 
that he paid the drivers and deducted social security and income taxes 
for the drivers. The transportation was found to be for-hire. 

The Rittenhouse case seems to vary from the norm to some extent. 
It is quite difficult to establish a true employer-employee relationship 
between the shipper and the driver when the shipper does not make 
regular deductions of social security and income taxes of the drivers. 
This appears to be a good test since it is quite a chore to handle this 
accounting for a driver who is employed only for a one-way trip one 
time. 

In the case of an independent contractor driver the shipper would 
not be required to make deductions, but on the other hand, the driver 
would obviously be a for-hire carrier and not a bona fide employee 
engaged in private trucking. 

If enough chores such as this fall upon a shipper, the economic 
advantages of avoiding the problem of the empty return trip diminish. 
It would just be easier for the shipper to use authorized for-hire carriers 
or its own full time employees to perform true private trucking. 


10. Who retains the drivers’ logs and medical certificates? 


The retention and filing of drivers’ logs and medical certificates 
is a very important part of the Commission’s safety program. In 
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true private carriage the shipper in its relationship to its driver assumes 
the primary responsibility for these reports. 

It is imperative that the Commission have some specific party to look 
to for safety compliance. In recent cases the Commission has usually 
noted which party to a lease agreement is responsible for these functions. 
If not the shipper, then there is strong indication that the transportation 
is for-hire. In Rittenhouse, supra, even though the compensation of 
the drivers and related functions were performed by someone other than 
the shipper, such was not true as to safety compliance reports. The 
Commission pointed out at page 392: ‘‘Drivers’ daily trip reports, 
accident reports, and trip logs are made to Pyrofax by the drivers, 
and the only statement made to Rittenhouse with regard to trip opera- 
tions is a weekly statement by Pyrofax of hours worked by the drivers, 
upon which statement Rittenhouse makes payments to the drivers.’’ 
Thus if Rittenhouse be the law today, safety compliance by the shipper 
is a more important element in determining transportation to be private 
transportation than is compensation of the drivers directly by the 
shipper. In Lamb v. I. C. C., supra, the drivers’ logs showed on their 
face that the wholesale grocery (shipper) was the carrier. These logs 
and the drivers’ qualification certificates were delivered by Load Service 
(the lessor’s alter ego) to the shipper. In spite of the effort to make 
the drivers temporary employees of the shipper, the transportation was 
held to be for-hire. In Pacific Diesel, supra, the shipper received 
drivers’ logs and medical certificates for the drivers. 

The crux of the law concerning the responsibilities for ‘‘paper 
work,’’ as outlined in this question and the two previous questions, is 
well stated by the Commission in the Pacific Diesel case at page 173: 


It is evident that, were we to hold that the shipper’s assumption 
(as an employer) of certain responsibilities which more normally 
fall upon a carrier, transforms an operation which, apart from 
such assumption, is clearly a for-hire carrier service, into an opera- 
tion different in substance, we would open the door to unfair and 
destructive competitive practices contrary to the national trans- 
portation policy declared by Congress. 


If the shipper is to control exclusively the instrumentalities of com- 
merce, must he not have a true employer-employee relationship with the 
driver of the vehicle transporting his goods and this on a permanent 
basis? Using a driver on a temporary basis to perform service from 
origin to destination and then attempting to dispose of that driver as 
an employee on the return movement solves the problem of empty back- 
haul, but it is not consistent with private carriage. 


11. Who has the right to hire and fire drivers? 


In private carriage the driver of the truck is under the exclusive 
control of the shipper whose merchandise is being transported. The 
shipper cannot be in exclusive control of a particular driver if he does 
not have the right to hire and fire that driver. As the Court said in 
U. 8. v. LaTuff Transfer Service, 95 F. Supp. 375, at 381: 
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Furnishing motor trucks to shippers with drivers selected and 
employed by the lessor has been in a long line of Commission 
decisions found to constitute the rendition of a motor truck trans- 
portation service subject to Commission regulation. In these cases 
the Commission found that the lessor, in selecting and furnishing 
a driver, in fact retained the right to control, direct and dominate 
the performance of the service. (citing cases). 


The stipulation of facts states that Hamlet, the driver of the vehicle 
leased to Char-Gale by LaTuff Transfer, was in the first instance 
employed as a LaTuff Transfer truck driver along with the several 
other union drivers attached to LaTuff Transfer’s truck leasing 
service. This driver and the leased vehicle were made available 
and supplied by LaTuff Transfer to Char-Gale. Selection by lessor 
of the driver for the leased vehicle has been always held to be a 
controlling factor in the several cases decided by the Interstate 
Commerce Commission and establishes a carrier’s status on the part 
of LaTuff Transfer. 


In recent decisions of the Commission a different factual situation 
has been presented. Does the right to accept or reject some drivers 
suggested to the shipper by the lessor or a third party tend to show that 
the shipper in fact has control over the driver? 

In Rittenhouse, supra, the shipper did not make the original selec- 
tion of the drivers. When a driver was needed it was supplied by 
Rittenhouse, and then Pyrofax had the right to pass upon the driver’s 
qualifications. If during the employment of a particular driver Pyrofax 
became dissatisfied, it had the right to require Rittenhouse to remove 
that driver and substitute another one. As noted above, the Com- 
mission found the transportation to be private. The question of whether 
or not drivers unsatisfactory to Pyrofax were actually fired and placed 
out of employment or simply shifted by Rittenhouse to other employ- 
ment is not answered clearly. There is no doubt that a shipper may 
use the services of a normal employment agency to secure a driver in 
the first instance. However, in that situation if the driver became un- 
satisfactory to the shipper, would he continue to receive compensation 
from the employment agency ? 

In R. N. G. Commercial Auto Renters, supra, the written lease 
required the shipper-lessee to furnish drivers for the leased equipment. 
The lease also gave the lessor the right to require removal of a driver 
considered unfit by the lessor. The evidence tended to show that in 
actual operation most of the employer-employee relationships were 
between the driver and the lessor, rather than the lessee. 

The lessor of a motor vehicle may properly have the right to require 
the lessee to remove a driver who, through neglect or design, is damag- 
ing the vehicle but the hiring and firing should be in the hands of the 
lessee in private transportation. 
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12. Who gives the driver instructions as to details of the service to be performed? 


After the driver has been selected, the method of compensation 
to the driver has been determined, and compliance with the Commission’s 
safety regulations has been cared for, the question then arises as to who 
gives the driver operating the truck detailed instructions as to his day 
by day operations? In other words, if the driver and the equipment are 
at the complete disposal of the shipper to use in any way he sees fit, 
is the transportation performed then private carriage? The Commis- 
sion’s decisions tend to indicate that such ‘‘control’’ of the driver is of 
little significance. The Commission in Steffen Common Carrier Appli- 
cation, 34 M. C. C. 779, stated, at pages 780-781: 


The rented vehicle and driver, it is said, are completely at the dis- 
posal of the employee, individual or party. While it may be said 
that the passengers may use the engaged vehicle as they would use 
their private automobiles, the physical operation of the vehicle is 
completely within the power and control of the applicant through 
his representative, the driver. The furnishing of vehicles and 
drivers in this manner has been found to be for-hire carriage, 
though the driver takes some of his instructions from the user of 
the service. (citing cases) It follows that applicant is a common 
carrier and requires authority from the Commission to conduct 
his interstate operations. 


Similar results were reached in the very early decision in the Carroll 
ease, supra. As pointed out previously, the transportation was found 
to be for-hire, and the Commission made this finding of fact at page 
790: ‘‘ Although the wholesaler gives the drivers instructions with re- 
spect to the service to be performed, the vehicles are in the physical 
possession and under the control of applicant’s drivers during the 
performance of the transportation service.”’ 

An employee will naturally tend to look to the source of his income 
as also being his source of control. The person who gives the employee 
his pay check and who claims the right to fire him will in fact control 
the employee. 


13. Who bears the risk of loss or damage to the lading? 


In private transportation the shipper transports his own goods 
with his own instrumentalities of commerce. He further bears the risk 
of loss or damage to his goods which he transports. If he leases equip- 
ment and relieves the lessor of responsibility for loss or damage to the 
merchandise, the lessor otherwise retaining control of the vehicle, is 
the transportation private or for-hire? Although the question may 
arise from time to time, it is rather definitely answered by the decision 
in Motor Haulage Co., Inc., Contract Carrier Application, 46 M. C. C. 
107. The Commission said at page 117: 


The ‘‘contracts of rental without responsibility’’ provide that Motor 
Haulage ‘‘shall not be liable for the loss, damage, or delay of any 
goods, wares, and/or merchandise transported’’ on its vehicles. This 
provision, however, is not conclusive as to whether or not Motor 








386 I. C. C. PRACTITIONERS’ JOURNAL 





Haulage is a carrier for-hire as to these operations. In Stimson 
Lbr. Co. v. Kuykendall, 275 U. 8. 207, quoting Liverpool & G. W. 
Steam Co. v. Phenix Insurance Co., 129 U. S. 397, the Court said, 
a common carrier is such by virtue of its occupation, not by virtue 
of the responsibilities under which he rests. Moreover, there is 
no provision in Part II of the Act or in our rules and regulations 
thereunder which require a contract carrier by motor vehicle to 
provide protection for shipments moving in its vehicles. 


This decision withstood a court test which was affirmed by the 
Supreme Court at 331 U. S. 784. 


When a lessor exerts effective control over the operation of a motor 
vehicle, the mere fact that the shipper relieves him of liability for loss 
or damage to the goods does not convert the operation into private trans- 
portation. 


14. Is a bill of lading or other receipt for the merchandise issued? 


In private carriage the possession of the merchandise is retained 
by the shipper until delivery is made. There is no reason for any bill 
of lading or similar shipping document at the point of origin because 
no transfer of possession of the merchandise is made. The bill of lading 
also constitutes a contract of carriage and there being only one party 
to the transaction there is no basis for any contract. On the other hand, 
where leased equipment is used, the issuance of a receipt for the goods 
by the lessor through his driver or by a third party furnishing the 
driver indicates that the transportation is for-hire. Where equipment 
is leased but no bill of lading or receipt is issued, is the transportation 
for-hire or private? 

The question of whether a bill of lading is issued or not is one of 
the elements to be considered in making this determination. It is not 
nearly so important as some of the others mentioned above. In McNeil 
Common Carrier Application, supra, the Commission at page 604 pointed 
out: 

Applicant assumes the expense of operating the equipment, but 
issues no bills of lading, receipts, or other documents of any kind 
or character in connection with shipments handled in these trucks, 
nor does he know the points between which they may be dispatched 
by the shipper from day to day. However, the trucks are operated 
exclusively for and in the service of the shipper under an in- 
dividual continuing contract. 


MeNeil furnished both of the instrumentalities of commerce, the 
vehicle and the driver. The Commission held the transportation to be 
that of a contract carrier by motor vehicle. Thus the fact that McNeil 
did not issue a bill of lading was not controlling. In the Driver Service 
case, supra, the Commission stated that: ‘‘The shippers had virtually no 
contact with the drivers except to present them with standard bills of 
lading for the shipments.’’ (P. 253) This along with other evidence of 
lack of control over the drivers enabled the Commission to find that the 
transportation was for-hire. Certainly in true private carriage there 
is no need for a bill of lading. 
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Is Any One Fact Determinative? 


The facts and circumstances set out and discussed above are 
thought to be among the more important ones considered by the Com- 
mission in determining whether or not a particular operation is for-hire 
or private carriage under the Church case. 

The list is not all-inclusive. Any fact, circumstance or condition 
which helps the Commission determine the issue as to who has the right 
to control, direct and dominate the performance of the service is perti- 
ment. In the various situations currently being presented to the Com- 
mission, generally in investigation proceedings, it is well nigh impossible 
to determine whether any one of the many facts and circumstances is by 
itself controlling. Each case, it seems, has its own peculiar combination 
of facts and circumstances which make a Commission decision in that 
particular case necessary. Where merchandise is transported in the 
furtherance of a primary business (other than transportation) of the 
owner of the merchandise and where it is transported by the two instru- 
mentalities of commerce under the direct and exclusive control of the 
shipper, there can be little doubt that the transportation is private. 
Where private transportation is asserted but some person not a full- 
time employee of the shipper exerts control over the instrumentalities 
of commerce, the operation becomes a problem for the Commission. 

The problem of the dangling instrumentalities is inherent in private 
transportation. The solution of that problem by divided control of 
the instrumentalities is a matter of concern to the entire transportation 
industry. The present state of the law is such that the point of view 
of the person examining a particular motor vehicle lease situation may 
so color the circumstances and conditions that he will reach a different 
conclusion to another person with a different point of view, even though 
both are acting in complete good faith. It is not enough to condemn 
subterfuges and castigate those acting in ‘‘bad faith.’’ The shipper 
entering into a motor vehicle lease is entitled to know with clarity and 
precision what he may do and what he may not do and the Bar of the 
Commission is entitled to clear rules of law upon which to base their 
advice to clients. On the other hand, the regulated for-hire carriers, 
if they are to survive, must be enabled to preserve their inherent eco- 
nomic advantages over private carriage. Congressional revision of the 
Act may be necessary to achieve these ends. At any rate development 
of the law surrounding the problem will indeed be interesting to observe. 








Statement of I. C. C. Chairman Kenneth H. Tuggle Before 
the Senate Subcommittee on Administrative Practice and 
Procedure of the Committee on the Judiciary t 


S. 2374—Stanparps or Conpuct ror AGENCY HEARINGS 


S. 600—ApministraTIVE Practice Act, TitLz I, To EstasiisH 
AN OFFICE OF FEDERAL ADMINISTRATIVE PRACTICE 


Mr. Chairman and members of the Subcommittee. 

My name is Kenneth H. Tuggle. I am the present Chairman of 
the Interstate Commerce Commission, and I have served in that capacity 
since January 1 of this year [1959]. I am appearing today to testify 
on behalf of the Commission with respect to S. 2374 and title I of S. 600. 

With your permission, I would first like to take up S. 2374 which 
relates to ex parte communications. It appears that the aim of this 
proposal is to preclude attempts to influence improperly the action of 
regulatory agencies such as the Interstate Commerce Commission with- 
out unduly formalizing the administrative process and without depriv- 
ing the agencies of access to information which is essential to effective 
administration. 

As to whether such legislation is necessary in the light of recent 
disclosures before the Special Subcommittee on Legislative Oversight of 
the House Interstate and Foreign Commerce Committee, I am not pre- 
pared to say. However, despite the wide publicity given the matter 
I feel certain that the so-called ‘‘back-door’’ approach is the rare excep- 
tion. If the Congress nevertheless feels that legislation of this nature 
is necessary, we urge that the greatest caution be taken so as not to 
strip the administrative process of its characteristic advantages of 
flexibility and relative informality. 

Section 2 of the bill would give statutory enunciation to the prin- 
ciple by which we at the Commission have always been guided. In brief, 
it provides that in proceedings which are subject to notice and oppor- 
tunity for hearing and required by law to be based upon a hearing 
record, the agency’s decision shall be based exclusively on the record 
made. Proceedings specifically included are (1) adjudications, (2) 
hearings of record made subject by law to the procedure governing ad- 
judications, and (3) those proceedings which by the agency’s notice of 
hearing are made subject to the provisions of the bill. 

If the bill receives favorable consideration, we subscribe to the view 
that its provisions should be limited—as they are—to cases of adjudi- 
eation and rulemaking which are subject to notice and opportunity for 
hearing and required by law to be based on a hearing record. This is the 





t Hearings on the proposed legislation, sponsored by the American Bar Associa- 
tion, were resumed on November 19 and 20, 1959. Chairman Tuggle appeared on 
November 20. pe A. Carroll, chairman of the subcommittee, had invited 
the chairmen of the Federal Communications Commission, Securities and ae 
Commission, Civil Aeronautics Board, Federal Power Commission, Federal Trade 
Commission, and the Interstate Commerce Commission, to comment on S. 2374 and 
Title I of S. 600. See J. C. C. Practitioners’ Journal, Vol. XXV1: No. 10, September, 
1959, pages 1194-1200, and Vol. XXVII: No. 1, October, 1959, pages 38 and 39. 


—388— 


























JANUARY, 1960 389 





test which governs the application of the formal procedural requirements 
of the Administrative Procedure Act, and it seems entirely logical that 
the same standard should be used to govern the application of prohibi- 
tions against ex parte communications. We also consider desirable the 
protection afforded by subsection (c) of section 2 since it appears that 
no one could be penalized for relying upon a statement in the hearing 
notice that a proceeding is not subject to the prohibitions of the bill. 

In addition, we favor those provisions of the bill which expressly 
exclude from its application (1) actions that are administrative or 
executive in character, (2) administrative rulings or interpretations not 
subject to notice and hearings, (3) investigations, and (4) rulemaking 
proceedings other than those governed by section 2(a). These provisions 
are important since they would make it clear that the Commission is 
free to obtain information from any source whatever in promulgating 
rules, such as motor carrier safety rules, and in the performance of 
such administrative functions as determining whether to suspend rates 
pending investigation or whether to grant temporary motor carrier 
operating authority. 

Under section 3 of the bill it would be: 


unlawful for any agency member or hearing officer who presides 
over or participates in the decision or conduct of a hearing pro- 
ceeding subject to section 2(a) ... to permit, receive, entertain, 
or consider any ex parte private interview, argument, or communi- 
cation pertaining to his consideration or decision of such proceeding, 
except in circumstances authorized by law or upon reasonable notice 
to all parties of record. 


While it appears that these prohibitions are intended to apply only after 
a proceeding had been noticed for hearing, as provided in section 5(a), 
it is not expressly so stated. It is important that this limitation be 
spelled out since, under sections 5 and 20a of the Interstate Commerce 
Act, for example, the Commission has been given considerable discretion 
by the Congress to determine whether a hearing should be held in a 
particular case. In such instances it is important that the Commission 
and its staff be free to obtain information from applicants and others 
in order to make an adequate determination as to whether a particular 
application involves issues which should be set down for hearing. 
The prohibitions in sections 3, 4 and 5 relate only to communications 
with ‘‘any agency member or hearing officer’? who presides over or 
participates in the decision or conduct of a hearing proceeding. At the 
Commission we could not possibly cope, within a reasonable time, with 
the large volume of hearing proceedings that we have without utilizing 
the services of many employees (other than hearing officers) who draft 
final reports and otherwise assist in the final decision of cases. We do 
not, therefore, feel that the bill goes far enough in this respect since, 
in our view, it would be just as improper for these employees to receive 
the prohibited communications as it would be for a member of the 
Commission or a hearing officer to do so. Hence, we suggest that the 
bill be amended to make the prohibitions applicable also to any employee 
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who assists the Commission in the decision process. Conversely, we 
strongly urge that the bill be amended to make it clear that the prohi- 
bitions do not apply to communications between agency members or 
between agency members and employees who assist them in the process 
of decision. While we do not believe that the bill was intended to have 
this effect, the matter is far too important to be left to inference and 
possible future litigation. 

With respect to the provisions of section 3 making it unlawful for 
agency members and specified agency employees ‘‘to permit, receive, 
entertain, or consider’’ the prohibited communications, we urge that the 
words ‘‘permit, receive’’ be omitted as impractical. We suggest this 
change since the impropriety of oral statements and written communi- 
cations cannot be determined until after hearing or reading a part of 
them. Agency members and employees should not, therefore, be exposed 
to the risk of incurring the heavy penalties provided for listening to or 
reading an uninvited communication which might be interpreted as 
‘‘willful’’ violation within the meaning of section 4(c). I would also 
like to point out in this connection that if mere ‘‘receipt’’ of such a 
communication were sufficient to disqualify an agency member or hear- 
ing officer from participation in a particular case, a party might resort 
to this as a device to exclude from the determination of the case, agency 
members or hearing officers whom he believed to be unfavorably disposed 
to his position. 

Finally, in regard to section 3, we recommend that the phrase 
‘‘pertaining to the merits of such proceeding,’’ be substituted for the 
phrase ‘‘ pertaining to his consideration or decision of such proceeding.”’ 
As it now stands, the prohibitions of this section relate to ‘‘any ex parte 
private interview, argument, or communication pertaining to his[agency 
member’s or hearing officer’s] consideration or decision of such proceed- 
ing except in circumstances authorized by law or upon reasonable notice 
to all parties of record.’’ The phrase ‘‘cireumstances authorized by 
law’’ is not defined in the bill, but presumably this exception is intended 
to cover the routine or emergency procedural matters which tribunals 
generally dispose of without notice and hearing. The exception here 
seems comparable to the exception embodied in section 5(c) of the 
Administrative Procedure Act ‘‘for the disposition of ex parte matters 
as authorized by law.’’ Rather than undertake the formidable task of 
drafting a precise definition covering the variety of procedural situations 
in which an agency should be able to act expeditiously, on the basis of 
ex parte communications, we recommend the adoption of the substitute 
language suggested. This we do in the belief that it would seem to bar 
the prohibited communications in the area where they could be truly 
harmful, and that is in connection with the merits of a proceeding. 

Section (4) (a) provides, in substance, that all prohibited communi- 
cations shall be made a matter of record in the agency’s public file and 
that notice thereof shall be given to all parties. If this requirement is 
not confined to communications pertaining to the merits of a proceeding, 
as suggested, the volume thereof might be such as to place an undue 
burden upon an agency. On the other hand, if the prohibited communi- 
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cations are limited to those relating to the merits of a case, the number 
of prohibited communications would be so small that the burden of filing 
and giving notice would be inconsequential. 

In this connection it should also be made clear that such a com- 
munication when placed in the public file shall not constitute a part 
of the evidentiary record. In terms of our docket practices, this would 
mean that such communications would be placed in the correspondence 
section of the public docket, which is not a part of the evidentiary record 
upon which a decision is based. 

Section 5(a) of the proposed measure would impose upon ‘‘any 
person’’ a prohibition against ex parte communications which corre- 
sponds to the provisions of section 3 applicable to agency members and 
hearing officers. My comments regarding section 3(a) are therefore 
equally applicable here, and I shall not take the Subcommittee’s time 
te repeat them. 

Mr. Chairman, that concludes my testimony on S. 2374. In summa- 
tion, I would say, as my comments indicate, that the Commission does 
not favor the enactment of this bill in its present form. However, I 
hope the views that I have expressed will be of some assistance in the 
drafting of legislation on this subject, if such legislation is deemed 
necessary. 


Title 1, S. 600 


I would now like to comment on title I of S. 600 which provides 
for the creation of a new independent agency in the executive branch 
to be known as Office of Federal Administrative Practice. This Office 
would be headed by a Director of Federal Administrative Practice, who, 
with the assistance of a Deputy Director, three Assistant Directors, and 
an Executive Secretary, would supervise and direct the administration 
of titles II, III, and IV of the bill. Title I also provides for the desig- 
nation annually of an advisory committee consisting of such chief legal 
officers of the agencies, agency members, other Government officers, and 
members of the general public as the Director may determine. The 
purpose of this committee would be to assist and advise the Director 
and furnish him information on matters pertaining to the performance 
of his duties. 

The duties of the Director under title I are numerous, being set 
forth in nine paragraphs in section 110(b). I will not take the Sub- 
committee’s time to enumerate all of them, but they embrace such items 
as making studies relating to the adequacy of agency procedures by 
which agencies determine the rights, duties, and privileges of persons 
and by which they exercise rulemaking and adjudicative functions; 
receiving complaints regarding matters of practice and procedure, and 
in connection therewith to make such investigations and recommenda- 
tions as may be deemed appropriate; and examining the state of the 
hearing dockets of the various agencies. The Director would also be 
charged with the duty and responsibility of initiating consultative and 
cooperative efforts among the agencies and others for the adoption, 
wherever feasible and appropriate, of uniform rules of practice and 
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procedure. Moreover, under section 110(d), he would be required to 
make special studies and recommendations on a wide variety of matters, 
which again, in the interest of conserving time, I shall not enumerate. 
Suffice it to say that such special studies are covered in eleven para- 
graphs of that section. 

Under section 110(¢), each agency would be required, at the request 
of the Director, to furnish information and data necessary to assist him 
in the administration of the provisions of the bill, and to appoint a 
member or other officer to act as liaison with his office. 

As the Subcommittee is undoubtedly aware, the general idea for an 
Office of the type proposed in title I is not new. In 1941, the Attorney 
General’s Committee on Administrative Procedure recommended the 
creation of an independent Office of Administrative Procedure to make 
studies for improving administrative procedures and to perform other 
functions related to the administrative process. Thereafter, in 1954, the 
President’s Conference on Administrative Procedure recommended the 
creation in the Department of Justice of a small Office of Administrative 
Procedure to serve as a nucleus for a continuing effort of the agencies 
and the bar to improve procedures. 

Similar proposals were also made in the report of the second Hoover 
Commission on legal services and procedure. Subsequently, in 1956, 
the Attorney General established an Office of Administrative Procedure 
on an experimental basis. The Interstate Commerce Commission is ¢o- 
operating with this Office, which, I am informed, is still operating with 
a staff of only five persons and on an annual budget of only $50,000. By 
contrast, the salaries of the Director, Deputy Director, the Assistant 
Directors, and the Executive Secretary would total $120,500 per year. 
This figure, of course, is only the starting point, since it does not take 
into account the salaries of the administrative assistants, the secretaries 
and the clerical help—not to mention the staff of experts in the several 
fields of administrative regulation which I believe the Director would 
need—and the housekeeping expenses of the proposed new Office. 

If the Director is to exercise intelligently the manifold powers and 
perform the numerous duties and functions committed to him under 
title I—respecting not only the Interstate Commerce Commission but 
also the other Government departments and administrative agencies of 
the Government—he will of necessity be required to recruit and maintain 
a staff large enough to become familiar with the wide range of substan- 
tive and procedural problems peculiar to each of the administrative 
agencies. The recruitment and maintenance of a staff having the size 
and possessing the competence to so familiarize itself would indeed be 
an extensive and expensive undertaking. 

It is the Commission’s considered opinion that there is no need for 
the creation of an additional independent agency with the powers and 
functions proposed in title I of this bill. The matters with which it 
would be concerned are already the concern of several existing authori- 
ties, such as the Office of Administrative Procedure which I have just 
mentioned. In addition, various Congressional committees, such as the 
Judiciary and Interstate and Foreign Commerce Committees of both 
Houses, and the Government Operations Committee of the House and 
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Senate, are constantly on the alert to see that the agencies are fulfilling 
their responsibilities not only with respect to procedural matters, but 
also in the general administration of the various statutes for which they 
are responsible. 

In this connection, I am sure that the members of this Subcommittee 
are familiar with the extensive work already done and to be undertaken 
by the House Subcommittee on Legislative Oversight. Moreover, we 
see no reason why hearing examiner matters and a legal career service 
could not be administered by the Civil Service Commission with appro- 
priate organizational units manned with specialized personnel. Admis- 
son to and control of practice * before the Federal administrative agen- 
cies could also be handled readily through voluntary cooperative efforts 
of the existing agencies without the necessity of setting up the elaborate 
machinery proposed in S. 600. It is our view, therefore, that the broad 
general objectives of the bill could be accomplished more effectively, and 
certainly at considerable less expense, within the present framework of 
the Government. 

In considering this proposal it is very important to keep in mind 
that the Congress deliberately created the Interstate Commerce Com- 
mission (and others) as a regulatory agency which would be independent 
of Executive control. That independence cannot be maintained—nor 
can its responsibility to the Congress for the effective discharge of its 
duties be fulfilled—unless the Commission retains the power and the 
freedom to shape its organization and procedure to meet the specialized 
and changing needs of the regulation of transportation. In viewing the 
broad functions relating to agency procedure and personnel matters, 
coupled with the powers to investigate and publicize—all as would be 
vested in the Director by title I of S. 600—I can only conclude that this 
Commission and the other agencies would be divested of a large measure 
of their authority and responsibility as to their own organization and 
procedures. Should this occur, the Commission could not be held fully 
accountable, as it now is, for effective administration of the statutes 
which it is charged with the responsibility of administering in the public 
interest. In short, enactment of this proposed measure would, as we 
see it, result in fragmentization of responsibility, contrary to the public 
interest. 

Many of the provisions of title I would, in our opinion, result in 
undue interference by the Director in the internal management of the 
administrative agencies. In fact, section 111(b)(5) which would require 
the Director to ‘‘receive complaints regarding matters of practice and 
procedure and make investigations or recommendations as deemed ap- 
propriate’’ would go even further. As we understand it, this provision 
would permit the Director to conduct investigations regarding pending 
eases. While we agree that every citizen should have a remedy for 
procedural abuses, we have observed that both the courts and the Con- 
gress are sensitive to any substantial charge or claim of arbitrary or 
unlawful procedure on the part of Federal agencies. This provision 
would also, in our opinion, seriously impair the chances of success of 


* Title IV of S. 600. LEditor’s Note]. 
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any such Office by making it a focal point for dilatory complaints and 
lobbying pressures. 

The provisions of section 110(c) requiring the submission of 
information, reports, and data to the Director would impose a further 
burden on the already overburdened departments and agencies, and 
would make it even more difficult for them to keep up with the ever- 
increasing caseload. We at the Commission are fully aware of the 
desirability and necessity of improving procedures and practices in the 
light of experience and changing conditions. In fact, for many years 
we have had a special Committee on Rules, composed of three Commis- 
sioners, for just that purpose. We are constantly striving toward im- 
provement, and feel that this can be, and is being, accomplished without 
the necessity of creating what in effect would be a super agency. 

In closing I wish to say that the Interstate Commerce Commission 
is acutely aware of its being directly responsible and accountable to the 
Congress for its actions. We do not therefore look with favor upon the 
prospect of having another agency to act as buffer when problems arise. 
When called to account we prefer, and believe it more desirable, to 
answer directly. By the same token, we would prefer, and deem it more 
desirable, to continue taking our problems directly to the Congress 
rather than through a mediator. 

For the reasons I have outlined, the Commission recommends against 
enactment of title I of 8. 600. 








All Practitioners, Please Note 


The Secretary of the Interstate Commerce Commission has 
requested that practitioners advise him by letter of any change 
of address. Besides showing the new address, the letter also should 
list the docket numbers of all proceedings in which the practitioner 
is a party of record or is interested. This information will help 
the Commission in its effort to make prompt delivery of releases 
to interested parties. 




















Book Review 
The Politics of Railroad Coordination, 1933-1936 


By Earl Latham *. 338 pages. Harvard University Press, Cambridge, Massachusetts. 
1959. $6.50. 


Reviewed by THormMuND A. MILLER ft 


This is a book about the interplay of various groups affected by the 
effort of the federal coordinator of transportation to ‘‘coordinate’’ under 


the Emergency Railroad Transportation Act of 1933. The author’s 
conclusion is that: 


‘*He effected little coordination of the railroad groups because they 
would not let him. He did little coordination of others because he 
lacked the authority.’’ (p. 1) 


The first two chapters trace the early thinking about the railroad 
part of the business crisis and the various steps leading up to the draft 
legislation introduced in Congress to deal with the problem. The brain- 
trusters had assisted presidential candidate Franklin D. Roosevelt in 
preparing a speech that he gave in Salt Lake City on September 17, 
1932. The significance and content of this speech are dealt with, along 
with the efforts and suggestions of The National Transportation Com- 
mittee headed by former President Calvin Coolidge. The hearings of 
the First Roper Committee, named for the new Secretary of Commerce 
and operating under the chairmanship of Mr. Eastman, are reviewed, 
particularly as to its receipt of suggestions from the railroads, investors, 
shippers and the unions for dealing with the crisis. In discussing the 
appointment and activities of the second Roper Committee, the author 
touches on the working relationships of Mr. Eastman and Mr. Roper, 
which were formal and without cordiality, and the delicacy involved in 
relationships between Mr. Eastman and the Commission due to pending 
suggestions for the latter’s reorganization. 

The legislation that ultimately became The Emergency Railroad 
Transportation Act of 1933 made the round-trip from the White House 
to the Congress and back in about six weeks. This was time enough for 
the various groups affected to make their voice heard in Congress, most 
of them seeking representation on the regional coordinating committees 
set up under the act. The chapter on the legislative history discusses 
the effort of the unions to change the purposes of the act from one ‘‘to 
rationalize in some respects the management of a disorderly industry— 
into a relief measure for the succor of displaced workers.’’ (p. 68). 
Union support for the legislation was secured by incorporating an 
amendment that prohibited reductions in the labor force due to action 


* Joseph B. Eastman, Professor of Political Science and Chairman of the 
Department of Political Science, Amherst College. B.A. Harvard College, 1931 
(as of 1930); D.Ph., Harvard University, 1939. 

+ Reed College, B.A., 1941; Columbia Law School, LL.B., 1948. General At- 
torney, Southern Pacific Company, Washington, D. C 
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under authority of the act to those resulting from attrition due to death, 
normal retirements or resignation, but not more than five per cent in any 
one year. The whole complexion of the legislation was materially altered 
by this amendment and the author discusses at some length the various 
congressional and other assessments of the act as it came out of the 
legislative mill. 

Another chapter deals with ‘‘Patterns of Coordination’’ that were 
rejected as a solution to the railroad problem. The author points out 
that Mr. Eastman was an early advocate of public ownership and re- 
views the frequently recurring attention that he gave to that possibility. 
This along with grand consolidations and an NRA code were rejected. 

Mr. Latham finds the dominant concepts held by Mr. Eastman of 
his job to be those of conciliation, consultation and compromise. As a 
result, very few orders were issued, Mr. Eastman’s conclusion being 
that a central railroad organization or government fiat could not be 
used when the railroad officers to whom fell the job of administering 
the orders did not believe in them and would not, therefore, administer 
them well. 

A considerable section deals with the organization of the regional 
cooperating committees and of Mr. Eastman’s staff. A succeeding chap- 
ter traces the formation and some of the subsequent history of the 
Association of American Railroads. 

The reports produced by the coordinator’s staff are briefly reviewed. 
A subsequent chapter discusses the coordinator’s recommendations and 
actions with respect to regulating the motor carriers and water carriers. 

A final chapter discusses the announced intention of Mr. Eastman 
to issue an order requiring coordination of terminal facilities at eleven 
locations. There followed the efforts of the unions and railroads to stop 
the issuance of the order and ultimately opposition by each group to 
continuation of the coordinator’s office. 

The preface to this book starts out—‘‘Although this volume is 
an analytical study and not a testimonial, a biographical note about 
the principal figure may not be amiss. Joseph Bartlett Eastman, .. .’’ 
ete. The author must have felt some necessity for setting the reader 
straight on this matter, and as one reads on in the book, it becomes 
clearer and clearer why a reader might well become impressed by the 
‘*testimonial’’ nature of the output. 














The Joseph H. Tedrow Memorial Library t+ 


The Joseph H. Tedrow Memorial Library Association was founded 
in 1950. However, back in the late 1930’s it had become apparent that 
a long range plan and further development in the field of transportation, 
education and research were sorely needed. 

In that early period, requirements for Admission to Practice before 
the Interstate Commerce Commission had been standardized by ex- 
aminations testing the applicant’s ability, knowledge and experience. 
For the first time experience alone would not suffice. Every individual 
was required to know the history, law and procedure in the field of 
transportation. Thus there arose a dire need for formal education and 
materials for research to govern the individual to meet these require- 
ments in an ever changing field. 

Joseph H. Tedrow, Attorney and Transportation Commissioner for 
the Chamber of Commerce of Kansas City, Missouri, set upon a long 
range plan to meet these existing needs. He pioneered group education 
and expressed freely his conviction that a Transportation Library, as a 
center of research, should be formed to give the student of traffic an 
opportunity to advance with the changing times. In 1937 he conducted 
his first study group in Interstate Commerce Law and Procedure based 
on his personal research materials and experience. In 1945 this ap- 
peared in mimeograph form as a monograph for his course of study. 
Shortly thereafter his book ‘‘ Regulation of Transportation’’ * appeared 
in bound form and is now in its Fifth Edition, the last revision being 
made by Lee K. Matthews, who at the time was Transportation Commis- 
sioner of the Kansas City, Missouri Chamber of Commerce. 

As a fitting memorial to Joseph H. Tedrow, pioneer in the field of 
transportation, who possessed the vision necessary to establish a long 
range program, his former students and friends banded together to 
establish the present Library Association. 

Students of each of his classes were anxious to ‘‘chip in’’ for a gift 
for Joe Tedrow to express their appreciation for his time and efforts in 
conducting the classes, but Mr. Tedrow refused such gifts asking instead 
that they give either transportation books, or money so as to purchase 
such books which would aid and assist future students in the study 
of transportation. 

It was decided, in organizing the Joseph H. Tedrow Library Asso- 
ciation, that the various interested transportation organizations be 
known as Sponsoring Organizations and that each appoint a delegate to 
serve as its representative. 

There were six original Sponsoring Organizations. These were The 
Association of I. C. C. Practitioners—Kansas City Chapter, The Delta 
Nu Alpha—tTransportation Fraternity—Kansas City Chapter, The 
Grain Traffic Forum, The Industrial Traffic Managers’ Association of 


t This history has been prepared by the Kansas City, Missouri, Chapter of the 
Association of I. C. C. Practitioners. 
* (Published by W. C. Brown Company, Dubuque, Iowa). 
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Kansas City, The Traffic Club of Kansas City, Inc., and The Transporta- 
tion Club of Kansas City. 

There were also several men who were personal friends of Mr. 
Tedrow and had worked closely with him who were named as Advisory 
Members. 

The purpose of the Library Association is to raise funds for the 
purchase and acquisition of books and other material for the creation 
and perpetuation of a Transportation Library. 

The voting members consist of the representatives of the Sponsoring 
Organizations. All of the representatives and Advisory Members serve 
on a voluntary, nonprofit basis, giving freely of their time and experi- 
ence. 

Since the inception of the Library Association, the number of 
Sponsoring Organizations has been increased and now totals ten, the 
additions being Highway Carriers’ Association, Inc., Hi-Way Tariffmen’s 
Club, Kansas City Warehousemen’s Association, and the Women’s Traf- 
fic Club. 

Our funds come entirely from donations, and each of the Sponsoring 
Organizations is urged to participate, though they are not so required. 
Several of the organizations are making requests from their membership 
for a $1.00 donation per member at dues paying time, this donation 
being specifically for The Joseph H. Tedrow Memorial Library Associa- 
tion. 

In 1955 it was decided to publish a list of the books which had been 
purchased to date, and to issue supplemental lists periodically. These 
lists were to be distributed to transportation students attending The 
University of Kansas City, to members of the Sponsoring Organizations, 
to libraries who exchange book lists, and others—individuals, companies, 
Chambers of Commerce, or anyone else who might request such a copy. 
Requests have been received from Mexico and Canada, and nearly every 
State in the United States. 

The original list published in 1955 contained titles of 269 publica- 
tions, Supplement 1 issued in 1956 containing 86 titles, and Supplement 
2 contained 79 titles, issued in 1957. Supplement 3, which will contain 
over 200 titles, is now being composed. Every mode of transportation is 
represented and The Association buys historical accounts as well as books 
on current practices and problems. 

The Association has also received some donations of excellent books, 
and many old volumes of historical value. The Library had an oppor- 
tunity to purchase a historical collection built up by a former Washing- 
ton, D. C., I. C. C. Practitioner. 

The Library has a complete file of Traffic World dating back to 
1935, and of I. C. C. Practitioners’ Journal dating back to 1933. Both 
of these publications for the periods they cover are in bound volumes, 
and the new issues are bound each year. 

The lists also include a complete file of the Annual Reports of The 
Interstate Commerce Commission. 

After the Association first organized and began accumulating books, 
it decided, temporarily at least, to house them at a central location, and 
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so the downtown office of the Traffic Club of Kansas City was used. 
However, the Library soon outgrew this space, and an agreement was 
worked out with the Director of Libraries at The University of Kansas 
City where we would actually give the books to that Library for housing, 
cataloguing and upkeep. Each ‘‘Tedrow’’ book carries a bookplate 
showing that it is a gift of the Library Association. Some of these 
books which pertain to law are integrated into the Law Library. Those 
housed in the main reading room of the General Library are placed on 
special shelves which bear a memorial plate. Books added to the col- 
lection are publicized in lists of new books published by the University 
Libraries. 

The Director of Libraries, Dr. Kenneth J. LaBudde, has served 
the Association as an Advisory Member for the past several years. His 
assistance and guidance have been most helpful in developing our trans- 
portation library—The Joseph H. Tedrow Memorial Library Association. 








News of Interest to Practitioners 
Congressional Activities 


Federal Regulatory Agency Chairmen Appear Before Senate Subcommittee on 
ABA Sponsored Bills, $. 2374 and Title 1, S. 600, November 19 and 20, 1959 


Senator Philip A. Hart, Democrat, of Michigan, in the absence of 
Chairman John A. Carroll, presided at the hearings on November 19 and 
20, 1959, held by the Subcommittee on Administrative Practice and 
Procedure of the Senate Committee on the Judiciary. These hearings 
are an extension of those held July 21 and through July 23, 1959, spe- 
cifically dealing with S. 2374 and Title I of S. 600, both sponsored by 
the American Bar Association.* 

Most of the witnesses at the July hearings were American Bar As- 
sociation spokesmen, appearing as proponents of these bills. ABA is 
also sponsoring 8. 1070, recodification of the Administrative Procedure 
Act, not yet set for hearing. 

At the November hearings, the chairmen of the six big regulatory 
agencies, including the Interstate Commerce Commission, were invited 
by Chairman Carroll to comment on S. 2374 and Title I of S. 600. 
Representatives of the Department of Agriculture and Department of 
Interior also were invited to comment. S. 2374 would provide standards 
of conduct for agency hearings of record; and Title I of S. 600 (the 
Administrative Practice Act) would establish as an independent agency 
an Office of Federal Administrative Practice. 

Those who testified at the November hearings in the order of their 
appearance were: 


John C. Doerfer, Chairman, Federal Communications Commis- 
sion 

Charles W. Bucy, Assistant General Counsel for Marketing and 
Regulatory Laws, Department of Agriculture 

Edward N. Gadsby, Chairman, Securities and Exchange Com- 
mission 

George W. Abbott, Solicitor, Department of the Interior 

James R. Durfee, Chairman, Civil Aeronautics Board 

Jerome K. Kuykendall, Chairman, Federal Power Commission 

Earl W. Kintner, Chairman, Federal Trade Commission 

Kenneth H. Tuggle, Chairman, Interstate Commerce Commission 


Chairman Kenneth H. Tuggle of the Interstate Commerce Commis- 
sion appeared before the subcommittee on November 20, 1959, and his 
eomplete statement is published elsewhere in this issue. Highlighted 
here are some of his remarks and also those of Chairman Kuykendall 
of the Federal Power Commission, Chairman Durfee of the Civil Aero- 
nautics Board, and Chairman Kintner of the Federal Trade Commis- 
sion. 

Concerning S. 2374, Chairman Tuggle, said in part: 


*See J. C. C. Practitioners’ Journal, Vol. XXVI: No. 10, > oo 1959, pages. 
1194-1200; and Vol. XVII: No. 1, October, 1959, pages 38 and 39. 
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* * * As to whether such legislation is necessary in the light of 
recent disclosures before the Special Subcommittee on Legislative 
Oversight of the House Interstate and Foreign Commerce Commit- 
tee, I am not prepared to say. However, despite the wide pub- 
licity given the matter I feel certain that the so-called ‘‘back-door”’ 
approach is the rare exception. If the Congress nevertheless feels 
that legislation of this nature is necessary, we urge that the greatest 
caution be taken so as not to strip the administrative process of 
its characteristic advantages of flexibility and relative informality. 
* * * In summation, I would say, as my comments indicate, that 
the Commission does not favor the enactment of this bill [S. 2374] 
in its present form. However, I hope the views that I have ex- 
pressed will be of some assistance in the drafting of legislation on 
this subject, if such legislation is deemed necessary. 


and as to establishing an Office of Administrative Practice, Chairman 
Tuggle stated: 


* * * Similar proposals were also made in the report of the 
second Hoover Commission on legal services and procedure. Sub- 
sequently, in 1956, the Attorney General established an Office of 
Administrative Procedure on an experimental basis. The Inter- 
state Commerce Commission is cooperating with this Office, which, 
I am informed, is still operating with a staff of only five persons 
and on an annual budget of only $50,000. By contrast, the salaries 
of the Director, Deputy Director, the Assistant Directors, and the 
Executive Secretary would total $120,500 per year. This figure, 
of course, is only the starting point, since it does not take into 
account the salaries of the administrative assistants, the secretaries 
and the clerical help—not to mention the staff of experts in the 
several fields of administrative regulation which I believe the 
director would need—and the housekeeping expenses of the pro- 
posed new Office. * * * 

It is Commission’s considered opinion that there is no need 
for the creation of an additional independent agency with the 
powers and functions proposed in title I of this bill. The matters 
with which it would be concerned are already the concern of several 
existing authorities, such as the Office of Administrative Procedure 
which I have just mentioned. In addition, various Congressional 
committees, such as the Judiciary and Interstate and Foreign 
Commerce Committees of both Houses, and the Government Opera- 
tions Committee of the House and Senate, are constantly on the 
alert to see that the agencies are fulfilling their responsibilities not 
only with respect to procedural matters, but also in the general 
administration of the various statutes for which they are respon- 
sible. * * * 

We at the Commission are fully aware of the desirability and 
necessity of improving procedures and practices in the light of 
experience and changing conditions. In fact, for many years we 
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have had a special Committee on Rules, composed of three Com- 
missioners, for just that purpose. We are constantly striving to- 
ward improvement, and feel that this can be, and is being, ac- 
complished without the necessity of creating what in effect would 
be a super agency. * * * 


Chairman Kuykendall, in his remarks about Title I, S. 600, said: 


The establishment by Title I of an independent agency to be 
known as the Office of Federal Administrative Practice is but a 
part of the American Bar Association proposals to judicialize the 
administrative process and to force administrative procedures into 
a straight jacket of uniformity. * * * 


And further in his statement, he pointed out: 


In this era of economic growth and rapidly changing con- 
ditions, it is the public welfare, not the technical contentions and 
delaying tactics of individual parties, which needs more protection. 
Neither of these bills seems to approach this basic problem. Re- 
course to judicial proceedings was tried for many years in all of 
the fields where administrative agencies have been given respon- 
sibility. Judicial procedures are too cumbersome, too expensive 
and too time-consuming for the rapidly expanding economy of our 
time, and would, I am sure, not insure prompt care and protection 
of the public interest, but would, on the other hand, increase delays 
and aggravate, rather than solve the serious existing problems. The 
attention of the Congress and of the agencies themselves should be 
devoted more particularly to real improvements in the administra- 
tive process and not to procedural changes which may be used by 
individuals for their selfish benefit to frustrate prompt action, nor 
should uniformity be sought in any case where the administrative 
processes of any agency will be impeded. * * * 


In commenting generally on these proposed new laws, Chairman 


Durfee remarked: 


* * * Tt is the Board’s position that the formulation of basic 
regulatory policy involves a delicate balancing of rights and 
interests. Only a regulatory commission directly responsible to 
the Congress is able to furnish the collective judgment which will 
best insure the protection of the rights and interests of all con- 
cerned. * * * 

One of the most difficult problems facing the Board is delay in 
our administrative process. This delay is a cancer that can de- 
stroy the regulatory process if not promptly corrected. We are all 
familiar with the axiom applicable to the courts—‘‘ Justice delayed 
is justice denied.’’ This is equally applicable % a regulatory 
agency such as the Civil Aeronautics Board. * 

Congress can pass laws which will bring _ Board’s pro- 
cedures closer to the court-type of proceeding. This may satisfy 
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those who insist upon the utmost legislative precautions to insure 
a fair and exhaustive hearing, but it does not contribute to the 
original justification for an agency’s existence—an expeditious and 
prompt dispatch of administrative matters by an expert body. 

In dealing with this problem, Congress must choose between 
a greater emphasis of rigid court-like procedures or flexible but 
expeditious procedures which will permit the prompt dispatch of 
agency functions with a minimum of delay. The Board is very 
much concerned over the growing emphasis today on the ‘‘due 
process’’ aspect of administrative procedure rather than efficiency 
per se. This tendency was evident back in 1945 prior to the enact- 
ment of the Administrative Procedure Act. Later in 1950 the 
emphasis swung toward efficiency through reorganization plans 
such as outlined by the Hoover Commission. Today the pendulum 
is swinging back toward the judicial emphasis of 1945. We find 
the Administrative Law Section of the American Bar Association 
pressing for judicialization of regulatory agencies—in other words, 
to take the word ‘‘quasi’’ out of the term ‘‘quasi-judicial.’’ Within 
the past two weeks, the Board submitted to this Committee its 
detailed comments in opposition to S. 1070, a bill prepared by the 
American Bar Association which would substantially revise the 
Administrative Procedure Act along these lines. Certainly if this 
trend toward judicialization is adopted by the Congress there in- 
evitably must be even further delays in the regulatory process— 
delays which are inconsistent with the public interest and cannot 
be tolerated. * * * 


Chairman Kintner discussed in detail sections of S. 2374, as was 
done by all of the other agency chairmen, and he said: 


* * * The foregoing comments, while in part critical of par- 
ticular provisions of 8. 2374, should not be construed as indicating 
a Commission position of favoring ex parte communications in 
adjudicative proceedings. Quite to the contrary, the Commission 
believes that rights of parties should be determined on the record, 
that there should be no ex parte communications relative to matters 
going to the merits, and our rules are to that effect. * * * 


and Mr. Kintner summed up his remarks as to Title I, S. 600 as follows: 


The Commission believes that it would be most inappropriate 
to create a super independent agency with authority over other 
agencies with respect to the practices and procedures enumerated 
in Title I of S. 600. To the extent that the one agency would have 
such authority over the others, it would, in effect, be substituting 
its judgment for that of the others in the administration of laws 
entrusted to the jurisdiction of the others. 

The Commission recognizes the existence of problems in the 
administrative process and the requirement for analysis, study 
and improvement, as well as the interest in and the requirement 
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of the Congress and of committees such as this for information, 
advice and recommendations. The Commission further recognizes 
that the creation of an independent agency with authority to study 
and to advise and to report to the President and to the Congress 
with respect to particular problems or areas of the administrative 
process is a matter within the sound discretion of the Congress. 
[The Commission, therefore, would interpose no objection to the 
creation of such an agency.] To the extent, however, that Title 
I of S. 600 is susceptible of the interpretation that the Director of 
the Federal Office of Administrative Practice may impose his 
recommendations on other agencies, either directly or indirectly, 
the Commission objects to the enactment of the bill. 

Therefore, in the event the enactment of Title I of S. 600 is 
favorably considered, it is recommended that the functions of the 
Director with respect to other agencies be expressly limited as 
being in an advisory capacity only. 


In bringing testimony to a close Senator Hart said with regard to 
S. 2374: ‘** * * the bill will require some very careful definition, espe- 
cially if the criminal sanction is retained. * * *’’ 


The hooker, of course, is how big a price do we pay to close the 
back door, and should the back door be available even on the in- 
frequent occasion that you [Commissioner Tuggle] suspect it to be 
used, so as to retain the informality and the flexibility, and so on, 
that I think is the basic question before the committee, and perhaps, 
the Congress. * * * (Quoted from unedited Transcript, volume V.) 


Additional hearings, it is understood, are to be held so that other 
interested parties may be heard. 


Interstate Commerce Commission 
Commissioner John H. Winchell Elected 1. C. C. Chairman for 1960 


The Interstate Commerce Commission announced on December 22, 
1959 the election of Commissioner John H. Winchell of Colorado as 
Chairman of the Commission for the year beginning January 1, 1960. 
He will succeed Commissioner Kenneth H. Tuggle of Barbourville, Ky., 
under the Commission’s policy of rotating the chairmanship annually 
on a seniority basis among the 11 members. 

Commissioner Winchell, former chairman of the Colorado Public 
Utilities Commission, took the oath of office as a member of the Inter- 
state Commerce Commission on July 28, 1954 for a term expiring 
December 31, 1960. He was appointed by President Eisenhower to 
succeed former Commissioner James K. Knudson who resigned to enter 
private law practice. 

Mr. Winchell is a Republican. He is a graduate of the Colorado 
School of Mines with engineering degrees in both mining and metallurgy. 
He also has an LL.B. degree from the Westminster College of Law of 
the University of Denver, and completed a course in accountancy with 
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the LaSalle Extension University. In 1938, the Commissioner became 
a chartered life underwriter (C. L. U.) of the American College of 
Life Underwriters. 

Along with Commissioner Winchell’s election as Chairman, the 
following assignments or reassignments, effective January first, affecting 
the Commission’s ‘‘Organization of Divisions and Boards and Assign- 
ment of Work’’ under section 17 of the Interstate Commerce Act, were 
also announced : 








DIVISIONS 
Division One —Cc i s Rupert L. ag | (Chairman) , 
Abe McGregor Goff and Clyde E. Herring 
Division Two —c s Howard G. Freas ‘(Gashasn), 


—— P. McPherson and Charles A. Webb 

i s Anthony F. Arpaia (Chairman), 
em Hutchinson and Charles A. Webb 

—Commissioners Kenneth H. Tuggle (Chairman), 
Laurence K. Walrath and Abe McGregor Goff 


Division Three 





Division Four 


COMMISSION COMMITTEES 


Legislation —John H. Winchell (as ex officio Chairman) , 
Commissioners Freas and Hutchinson 
Rules —John H. Winchell (as ex officio Chairman) , 
Commissioners Arpaia and McPherson 
BUREAUS AND OFFICES OF THE COMMISSION 


Bureau Reports to the Commission or 
appropriate Division through 
—Chairman Winchell (ex officio) 
—Chairman Winchell (ex officio) 
—Chairman Winchell (ex officio) 
—Commissioner Hutchinson 


Managing Director’s Office 

Office of the Secretary 

Office of the General Counsel 
Accounts, Cost Finding & Valuation 
Finance 


Inquiry & Compliance 


Motor Carriers 
Operating Rights 


—Commissioner 
—Commissioner 
—Commissioner 
—Commissioner 


Tuggle 
Walrath 





Rates & Practices —Commissioner Webb 
Safety & Service —Commissioner Arpaia 
Traffic —Commissioner Freas 
Transport Economics & Statistics —Commissioner McPherson 
Water Carriers and Freight Forwarders —Commissioner Herring 


Paul Coyle Retires as Director of Bureau of Operating Rights 


Mr. Paul Coyle retired December 31, as director, Bureau of Operat- 
ing Rights, after 32 years with the Commission. He was appointed an 
examiner in 1927. 

During 1934 and 1935, Mr. Coyle was temporarily detailed to the 
Post Office Department to assist in proceedings in the inquiry and inves- 
tigation under the Air Mail Act of June 12, 1934. For a time, he headed 
the Commission’s Section of Complaints until its chief, James F. 
Pinkney, returned from duty in World War II. Later, Mr. Coyle suc- 
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ceeded Mr. Pinkney in 1946, and when the section was reorganized as 
part of the Bureau of Operating Rights in 1957, Mr. Coyle was made 
director. 

Previous to his joining the I. C. C. staff, Mr. Coyle spent five years 
as a transportation rate expert with the U. S. Railroad Administration. 
Prior to his government service, Mr. Coyle spent several years in the 
traffic department of the New York Central Railroad. He holds a 
degree of bachelor of laws from the National University, Washington, 
D. C. 


William J. Harris Retires, Bureau of Rates & Practices 


Mr. William J. Harris, an attorney-adviser, assigned to the office 
of Commissioner Rupert L. Murphy, retired November 30, after nearly 
42 years of federal service. He joined the Commission staff in Decem- 
ber, 1917, as a tariff clerk. After earning a bachelor of laws degree 
from the Washington College of Law, he was appointed a junior ex- 
aminer. Through successive promotions he became an attorney-adviser 
and served in the office of several Commissioners. 


B. E. Stillwell Suceeds Paul Coyle As Director, 1. C. C. Bureau of Operating Rights 


Mr. Bertram E. Stillwell has been appointed director of the Bureau 
of Operating Rights, effective January 1, 1960, according to recent an- 
nouncement by the Interstate Commerce Commission. He succeeded 
Paul Coyle upon his retirement. 

Mr. Stillwell has been assistant director of the bureau since 1957 
and has served the Commission continuously since 1926. He is a gradu- 
ate of the University of Minnesota Law School and practiced law in 
Minneapolis prior to his appointment as an examiner in the Commis- 
sion’s Bureau of Formal Cases. He served on the staff of former Com- 
missioner Clyde B. Aitchison for seven years and when the Bureau of 
Motor Carriers was organized he transferred in 1935 as an examiner in 
its Section of Complaints. He was appointed in 1939 an examiner in 
charge of the Board of Review and became assistant chief of the 
Section of Complaints in 1944, later becoming the assistant director of 
the Bureau of Operating Rights in 1957. 


American Bar Association 


Section of Public Utility Law 


The Council of the Section of Public Utility Law, of the American 
Bar Association, following its annual meeting in Miami Beach, held its 
Council organizational meeting on August 26. 

The Council made provision for an Administrative Law Committee 
to represent the section with respect to important legislative develop- 
ments in the area of administrative law. Mr. Clarence H. Ross, of 
Chicago, new chairman of the section, appointed the following members 
to the committee: Willard W. Gatchell, chairman; William Cooper, John 
Robert Jones, Randall J. LeBoeuf, Jr., W. James MacIntosh, John B. 
Prizer, and Franklin M. Stone. Mr. Prizer is a member of the Asso- 
ciation of I. C. C. Practitioners. 
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Events and Personalities in the News 
Pan American Railway Congress 


Delegates from this country will participate in the Tenth Pan 
American Railway Congress in Brazil to be held October 12-27, 1960. 
Those participating will include members of the United States National 
Commission headed by Daniel P. Loomis, chairman, and U. S. govern- 
ment and railroad officials and industrialists as official and technical 
advisers. 

Mr. Loomis announced that Secretary of Commerce Frederick H. 
Mueller has been appointed a member of the Commission by President 
Eisenhower and has been sworn in. Byron Nupp, who is in the office 
of the Under Secretary of Transportation of the U. S. Department of 
Commerce, has been appointed executive secretary of the United States 
Commission. 

The Pan American Railway Congress Association is a permanent 
international organization composed of some 20 South and Central 
American countries, as well as the United States government and indi- 
vidual railroads and others in this country. Its primary purpose is to 
promote the development and progress of railroads in the Western 
Hemisphere. 


Publications 
Handbook on Government Bills of Lading Forms 


A 44-page booklet, ‘‘How to Prepare and Process U. 8. Government 
Bills of Lading,”’ is available at thirty-five cents (35c) a copy from the 
Superintendent of Documents, Government Printing Office, Washing- 
ton 25, D. C. The General Services Administration has announced the 
publication of this handbook as a guide to government agencies in the 
use of the new government bill of lading form, approved recently by 
the General Accounting Office. Copies are also available to the public. 


i. C. C. Cost Finding Section Study on Rail Carload Cost Scales by Territories 
for Year 1958, Now Available 


This study, Statement No. 5-59, entitled ‘‘Rail Carload Costs Seales 
by Territories for the Year 1958,’’ has been completed by the Cost 
Finding Section of the I. C. C. Bureau of Accounts, Cost Finding and 
Valuation, and may be obtained from the Superintendent of Documents, 
Government Printing Office, Washington 25, D. C. Cost is forty-five 
cents (45c) per copy. 

It brings up to date past studies showing rail carload freight service 
costs by territories for the year 1958. The cost data have been prepared 
so as to be applied to a wide range of operating conditions. The terri- 
torial figures reflect the out-of-pocket costs and the fully distributed 
costs separately for the Eastern district, Pocahontas region, Southern 
region, and Western district for the following types of cars: box, gon- 
dola, hopper open, hopper covered, flat, stock, refrigerator, and tank. 
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Statements Released by the I. C. C. Bureau of Economics and Statistics 


Following are statements recently released by the Bureau of Trans- 
port Economics and Statistics of the Interstate Commerce Commission : 


SS-1 State-to-State Distribution All Commodities, Traffic and Reve- 
nue, Year 1958 


MB-1 Mileage Block Distribution (Traffic and Revenue by commodity 
class, territorial movement, and type of rate) Products of 
Agriculture, Year 1958 


MB-3 Mileage Block Distribution (Traffic and Revenue by commodity 
class, territorial movement, and type of rate) Products of 
Mines, Year 1958 


MB-4 Mileage Block Distribution (Traffic and Revenue by commodity 
class, territorial movement, and type of rate) Products of 
Forests, Year 1958 


These statements, released as information, have not been adopted by 
the Interstate Commerce Commission. 


Wanted: Interstate Commerce Acts, Annotated 


Mr. John Mason would like to obtain the following volumes of the 
Interstate Commerce Acts, Annotated: Volumes 9, 10, 12, 14 and 15. 
Please contact Mr. Mason at 239 Wyatt Building, Washington 5, D. C., 
telephone: STerling 3-7081. 





LIFE’S RECORDS CLOSED 
By Francis H. Lyncu, JR. 
Chairman, Memorials Committee 
James W. Cottrill, Southern Pacific Company, 65 Market Street, Room 
725, San Francisco 5, California. 


C. W. Durbrow, 114 Sansome Street, San Francisco 4, California. 
(December 24, 1958). 


Dawid Ross, General Traffic Manager, General Cable Corporation, 
Avenue ‘A’ and First Street, Bayonne, New Jersey. 


P. R. Wigton, Sioux City Traffic Bureau, Sheraton-Warrior Hotel, 
Sioux City 1, Iowa. (November 7, 1959). 











Recent Court Decisions 
By Warren H. Waener, Editor 





**To and from’”’ used in a certificate. 
Burlington-Chicago Cartage, Inc. v. United States, et al. No. P-2240. 


On November 27, 1959, a three-judge court for the Southern District 
of Illinois, Northern Division, declined to set aside an order of the 
Interstate Commerce Commission in a proceeding in which it held that 
under the particular provisions of a certificate, the term ‘‘to and from”’ 
applied only on westbound traffic. 

Quoting from the decision of the Court: 


Plaintiff is a common carrier of freight over certain certificated 
routes in the States of Illinois, Indiana, Iowa and Nebraska. On 
or about November 2, 1949, plaintiff and one C. H. Smith, doing 
business as Chicago-Nebraska Motor Express, filed a joint appli- 
cation with the Commission seeking authority for the purchase by 
plaintiff of certain operating rights previously granted to Smith 
for haulage of general commodities over regular routes from Chi- 
cago, Illinois, to Hastings, Nebraska, and ‘‘to and from’’ certain 
specified intermediate and off-route points. While the purchase- 
authorization proceeding was pending before the Commission, 
plaintiff, on or about March 30, 1950, began operating under the 
Smith rights as lessor thereof pursuant to a temporary authoriza- 
tion granted by the Commission. On August 14, 1950, the Com- 
mission denied the purchase authorization application. After a 
further hearing was had upon the application, the Commission 
reversed itself and issued its report and order dated June 23, 1952 
authorizing plaintiff to make the purchase. In its report, the 
Commission interpreted the ‘‘Smith rights’’ grant as authorizing 
only west-bound movements of freight for compensation. In this 
context, the Commission found that Smith, and plaintiff as lessee 
under temporary authorization, and all other lessees who had 
operated under the certificate had exceeded the authority granted 
to Smith by performing movements for compensation east-bound 
from intermediate and off-route points. It directed that such un- 
authorized service be discontinued. 

... Thereafter, on September 23, 1953, the Commission issued 
to plaintiff a consolidated certificate of public convenience and 
necessity which included both the purchased Smith rights and 
operating rights previously granted to plaintiff. The language 
of the consolidated certificate which delineates the operating rights 
acquired through the purchase from Smith, was revised to indicate 
with greater specificity than the original certificate to Smith had 
done that only west-bound transportation for compensation was 
permitted as to all points which plaintiff was thereby permitted 
to serve. 
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Thereafter, the cause lay dormant until April 11, 1958, when 
plaintiff filed with the Commission its Petition for Clarification 
and/or Interpretation and Declaratory Order requesting the Com- 
mission to interpret the consolidated certificate to permit both 
west-bound and east-bound traffic with respect to plaintiff’s opera- 
tion between the ‘‘Smith rights’’ intermediate and off-route points. 
An order was entered on July 29, 1958 denying plaintiff’s petition 
on the ground that the certificate had been previously interpreted 
by the whole Commission and that no need or justification was 
shown for further interpretation or clarification thereof. Plaintiff 
then filed a petition on August 23, 1958 for reconsideration of its 
April 11th petition. That last gasp effort before the Commission 
was denied by order entered December 10, 1958 as a repetitious 
petition for rehearing violative of Commission rules. 

Plaintiff then filed its complaint in this Court on May 26, 1959, 
for review of the several orders and reports of the Commission con- 
struing its ‘‘Smith rights’’ grant as permitting only west-bound 
transportation for compensation. Plaintiff alleges that such inter- 
pretation of the Smith certificate, and the ‘‘Smith rights’’ portion 
of the plaintiff’s consolidated certificate, is unlawful, arbitrary, 
capricious and not justified by the evidence before the Commission 
prior to its June 23, 1952 report and order. ... 

The merits of the cause consist solely of the question of inter- 
pretation of the single phrase ‘‘to and from,’’ as that phrase is 
used in the Smith certificate. Smith was granted a certificate of 
convenience and necessity for the transporting of freight by motor 
vehicle, as follows: 


General commodities, except those of unusual value and, except dangerous 
and explosives, livestock, commodities in bulk, commodities requiring 
special equipment other than refrigeration, and those injurious or -— 
taminating to other lading, over regular routes, from Chicago, IIl., 
Hastings, Nebr., as follows: 


From Chicago over U. S. Hig hwa ay A 34 , — Ill., thence over Illinois 
Highway 92 via Silvis, IIl., oline, Ill., thence over U. S. Highway 6 
to Marengo, lowa, thence ad lowa Highway 212 via Belle Plaine, Iowa, 
to junction U. S. Highway 30, thence over U. S. Highway to Missouri 
Valley, lowa, thence over Alternate U. S. Highway 30 to Council Bluffs, 
lowa, and thence over U. S. Highway 6 to Hastings; 


From Chicago over U. S. Highway 66 to Chenoa, IIl., thence over U. S. 
Highway 24 to Peoria, Ill., thence “ 4 — Highway 116 to junction 
U. S. Highway 34, thence over S. eay 34 to Glenwood, lowa, 
thence over U. S. Highway 275 to ‘tamale luffs, lowa, thence over U. S. 
Highway 6 to Hastings (also from Glenwood over U. S. Highway 34 to 
Lincoln, Nebr., thence over U. S. Highway 6 to Hastings); and 


Return, with no transportation for compensation except as otherwise 
authorized, over these routes to Chicago. 


Service is authorized to and from the intermediate points of Peoria, 
Rock Island and Moline, IIl., Davenport and Council Bluffs, lowa and 
Omaha, Lincoln and Fairmont, lowa, and the off-route points of Canton, 
Ill., Clinton, lowa, and Beatrice, Nebr. (Emphasis supplied). 
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In its report authorizing plaintiff’s purchase of the Smith 
operating rights the Commission interpreted the emphasized para- 
graph of the certificate as follows: 


Vendee, under the temporary authority, (for operation under the Smith 
rights), has performed both west-bound and east-bound service, particu- 
larly between Omaha and Chicago, because it construes the certificates 
as authorizing two-way service between all points permitted to be served, 
except that a return movement may not be performed from Hastings. 
This seems to have been the interpretation placed upon the certificate oy 
all of the carriers operating under these rights. We are unable to agree 
with this interpretation of the certificate. In our opinion, the certificate 
is without ambiguity in authorizing one-way service from Chicago west- 
ward to Hastings, with service to and from the specified intermediate and 
off-route points on west-bound traffic only. 58 M. C. C. at 477. 


Further spelling out its interpretation of ‘‘to and from’’ the 
Commission added that the certificate authorized origination of a 
shipment at one point for a west-bound intermediate destination, 
and the origination at such destination of shipments to be moved 
westward along the route. See to same effect, Washington Express, 
Inc.—Interpretation of Certificate, 63 M. C. C. 537, 544. 

Plaintiff concedes that it could not perform east-bound move- 
ments for compensation from Hastings under the original Smith 
certificate, but it argues that the west-bound only restriction cannot 
be construed to prohibit east-bound movements for compensation 
from the intermediate points and off-route points permitted to be 
served. As we understand it, plaintiff’s argument is as follows: 
The text of the certificate after spelling out the route permitted to 
be used from Chicago to Hastings, then specifies that no return 
trip ‘‘transportation for compensation’’ may be performed ‘‘ except 
as otherwise authorized’’; permitted service ‘‘to and from”’ speci- 
fied intermediate and off-route points is delineated in the portion 
of the certificate which follows the proscription of ‘‘return, with no 
service for compensation,’’ which must be read as an exception to 
that proscription; that ‘‘to and from,’’ as to all intermediate and 
off-route points, must, therefore, be interpreted to authorize trans- 
portation in both directions along the prescribed routes; and that 
the Commission acted arbitrarily and unlawfully in concluding 
that the restriction against the ‘‘east-bound’’ movements for com- 
pensation applied to all points along the route. 

It appears that the Commission has recognized that plaintiff’s 
argument wears the mantle of merit to the extent that the appeal 
of the argument rests upon the contention that the Smith certificate 
was ambiguous. Thus, despite the Commission’s opinion that that 
certificate was ‘‘without ambiguity,’’ when the same rights were 
spelled out in plaintiff’s consolidated certificate the composition of 
the text was revised to show clearly that the restrictive clause 
referred to all points along the route, to wit: 


General commodities, except those of unusual value, Class A and B 
explosives, livestock, household goods as defined by the Commission, 
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commodities in bulk, commodities requiring special equipment other than 
refrigeration, and those injurious or contaminating to other lading, 


From Chicago, Ill., to Hastings, Nebr., with service to and from the 
intermediate points of Peoria, Rock Island, and Moline, Ill., Davenport 
and Council Bluffs, lowa, and Omaha, Lincoln and Fairmount, Nebr., and 
a gag points of Canton, Ill., Clinton, lowa, and Beatrice, Nebr., 
as follows: 


From Chicago over U. S. Highway 34 to Lamoille, IIl., thence over 
Illinois Highway 92 via Silvis, Ill., to Moline, lil., thence over U. S. 
Highway 6 to Marengo, lowa, thence over lowa Highway 212 via Belle 
Plaine, lowa, to junction U. S. Highway 30, thence over U. S. Highway 30 
to Missouri Valley, lowa, thence over Alternate U. S. Highway 30 to 
Council Bluffs, lowa, and thence over U. S. Highway 6 to Hastings. 


From Chicago over U. S. Highway 66 to junction Alternate Highway 66, 
thence over Alternate Highway 66 to junction U. S. Highway 66, thence 
over U. S. Highway 66 to Chenoa, IIl., thence over U. S. Highway 24 to 
Peoria, IIl., thence over Illinois Highway 116 to junction U. S. Highway 34, 
thence over U. S. Highway 34 to Glenwood, lowa, thence over U. S. 
Highway 275 to Council Bluffs, lowa, thence over U. S. Highway 6 
to Hastings (also from Glenwood over U. S. Highway 34 to Lincoln, Nebr., 
thence over U. S. Highway 6 to Hastings). 


Return, with no transportation for compensation except as otherwise 
authorized, over these routes to Chicago. 


If we are to vacate the Commission’s report and orders, how- 
ever, that decision must be based upon something more substantial 
than preference in semantics and composition. Though we may 
believe that a more aptly expressive term than ‘‘to and from”’ 
might have been employed to signify a restriction of compensated 
transportation to one-way movements only, we cannot interfere 
with the Commission’s interpretation unless we can say that it is 
without ‘‘rational basis,’’ (Mississippi Barge Lines v. United States, 
292 U. S. 282, 286-287) and clearly erroneous. One of the more 
recent statements by the Supreme Court of that principle appears 
in Nelson v. United States, 355 U. 8. 554, 558-559, in pertinent 
part as follows: 


In ascertaining (the meaning of words used in operating authority issued 
by the Commission), we are not given carte blanche; just as the precise 
delineation of an enterprise which seeks the protection of the “grand- 
father” clause has been reserved for the Commission, Noble v. United 
States, 319 U. S. 88, 93 (1943), subsequent construction of the grandfather 
permit by the Commission is controlling on the courts unless clearl 
erroneous. Dart Transit Co. v. Interstate Commerce Comm’n., 110 of 


Supp. 876, aff’d. 345 U. S. 980 (1953). 


In Malone Freight Lines, Inc., v. United States, 107 F. Supp. 946, 
949, aff’d 344 U. S. 925, the Court aptly stated that ‘‘ the scope 
of our review is necessarily confined to the interpretation placed by 
the Commission upon a certificate of its creation.’? We are bound 
by that interpretation unless we are persuaded that it was capri- 
cious or arbitrary, that it constituted an abuse of discretion, or 
that it did violence to some established principle of law. See to 
same effect Dart Transit Co. v. Interstate Commerce Commission, 
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110 F. Supp. 876, 880, aff’d 345 U. S. 980. Adirondack Transit 
Tines v. U. 8. 59 F. Supp. 503, 504, aff’d 324 U. S. 824. 

We cannot say that the Commission’s interpretation of the 
rights granted by the Smith certificate is either arbitrary, or capri- 
cious, or clearly erroneous. Considered in the light most favorable 
to plaintiff’s cause, the very strongest case to be put is that the 
text of the Smith certificate is ambiguous. ‘‘So regarding it, its 
interpretation is for the Commission’s’’ and this Court cannot 
overrule and set aside the Commission’s interpretation ‘‘unless it is 
clearly erroneous or arbitrary, and the interpretation here is not.’’ 
Adirondack Transit Lines, Inc. v. United States, 59 F. Supp. 503, 
504, aff’d 324 U. S. 824. 

It is significant, also in support of the challenged orders that 
plaintiff purchased the Smith rights with notice of the restrictive 
interpretation of which it now complains. The same report which 
authorized plaintiff to consummate the purchase spelled out the 
one-way compensated traffic limitation. We think plaintiff cannot 
now plead with any strength of conviction that it received less 
than it bargained for at that time. See Callanan Road Co. v. 
United States, 345 U. 8. 507, 513. 

For the foregoing reasons the complaint is dismissed. 








Rail Transportation 


By Joun F. Donegan, Editor 





I. C. C. Investigation of Freight Car Ownership Costs 


On December 1, division 2 served on Class I line-haul carriers a set 
of schedules which are to be used by such carriers in filing special reports 
descriptive of certain of their costs incurred in the ownership and opera- 
tion of railroad freight cars. On the same day division 2 served on all 
railroads a separate schedule and order requiring a special report de- 
scriptive of the per diem expense which will be incurred by such rail- 
roads during the year 1960. These orders represent the first of their 
kind issued by the Commission in furtherance of its investigation in 
Docket 33145—entitled Railroad Freight Car Per Diem Charges, in 
which proceeding all railroads of the country were named respondents. 


Piggyback Rates Between East and Texas 


On December 2 the I. C. C. released proposed report of Hearing 
Examiner Charles E. Morgan, in which it is recommended that the 
Commission find in I & S 6834 and in fourth-section application No. 
34227 that proposed reduced T. O. F. C. rates on numerous commodities 
between points in Official Territory, on the one hand, and Dallas and 
Ft. Worth, Texas, are unjust and unreasonable in certain instances, but 
in others lawful. In Docket 32313 it is recommended that with one 
exception sea-land rates of Pan-Atlantic Steamship Corporation, and 
rail-water-rail rates of Seatrain Lines, Inc., on numerous commodities 
from origins in the east to Dallas and Ft. Worth are not shown to be 
unjust and unreasonable. 


Iron and Steel Pipe To and Within Southwest 


By order entered November 18, 1959 in I & S 7272—Iron and Steel 
Pipe to and Within the Southwest, division 2 of the Commission sus- 
pended from November 20, 1959 and later, to and including June 19, 
1960, the operation of certain schedules published in Supplement 10 to 
I. C. C. 4332 of Southwestern Freight Bureau, Agent, and in other 
tariffs of this agent and other agents. The suspended schedules propose 
to establish, generally, reduced and new all-rail and rail-ocean-rail com- 
modity rates on a list of iron and steel pipe and related articles, mini- 
mum 70,000 pounds, to and within the Southwest; also new all-rail rates, 
subject to an aggregate minimum weight of 1,000,000 pounds, to and 
within the Southwest. 


Lehigh Valley Loan Guaranty 


In its report and order dated November 27 in F. D. 20760 and 
F. D. 20822, division 4 has (1) approved guaranty of a proposed loan 
of the Lehigh Valley Railroad in the principal amount of $5,923,000 to 
reimburse it for certain expenditures made for additions and better- 
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ments or other capital expenditures, to refinance certain outstanding 
equipment obligations and to finance certain planned additions and 
betterments or other capital expenditures, and (2) in the latter docket, 
authorized the railroad to issue serial collateral notes due 1960-1974 in 
the same amount, and to pledge $10 million of its five percent general 


consolidated mortgage bonds due 2003, as part of the collateral security 
therefor. 


Prospects of Atlantic Coast Line-Seaboard Air Line Merger 


Engineering studies on the proposed merger of the Atlantic Coast 
Line Railroad with the Seaboard Air Line railroad should be completed 
early next year, according to W. Thomas Rice, Coast Line president. 
On December 7th he indicated, according to a report in the Wall Street 
Journal, that if the engineering studies show a merger of the two South- 
eastern carriers is desirable, the railroads would hope to go before the 
Interstate Commerce Commission before the end of 1960 for permission 
to consolidate. The railroads have been working on a financial study, 
Mr. Rice said, but a decision on possible stock terms of a merger must 
await outcome of the engineering studies. Possible savings from a 
merger will not be known before that report is completed, he added. 

‘*T’m just as optimistic today as I was when we began the merger 
study,’’ Mr. Rice said. ‘‘No obstacles have so far been presented that 
would be insurmountable.’’ The railroads announced the merger studies 
in October, 1958, and progress on them has been slower than originally 
expected. Some financial observers think this indicates the merger idea 
has bogged down, but Mr. Rice emphasized there is no reason to believe 
this has happened. 


Proposed Abandonment of North Shore Road System 


Interstate Commerce Commission Examiner Paul C. Albus, in a 
proposed report, has recommended that the Chicago, North Shore and 
Milwaukee Railway be allowed to abandon its entire system. 

The railroad operates about 107 miles of track between Chicago and 
Milwaukee. It has put a salvage value of $6,234,339 on its line. Mr. 
Albus said it should be required to sell at salvage value all or any por- 
tion of the line that draws a purchase offer from a responsible party. 


Norfolk & Western Railway Raises Estimate of Savings From Virginian Merger 


Expected savings from the merger of the Virginian Railway into 
the Norfolk & Western Railway should ‘‘far exceed’’ the $12 million a 
year estimated at the time plans were announced for the consolidation 
earlier this year. 

This was predicted by Stuart T. Saunders, president of the N. & W., 
in a talk before the Financial Analysts of Philadelphia on December 
10th. 

Mr. Saunders said the estimated savings were originally figured on 
the level of business of the two lines in 1958, which he termed a rela- 
tively poor year. 
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The N. & W. had originally estimated the savings would be achieved 
within five years’ time. The two roads were formally merged at the 
beginning of this month. Mr. Saunders said that within the next six 
months a number of the major merger economies should begin to be 
reflected in operating results of the new system. 

Mr. Saunders noted that one of the major savings from the merger 
will be the routing of many N. & W. trains, particularly coal trains, on 
the old Virginian tracks over two mountain ranges in West Virginia and 
Virginia. The Virginian mountain routes are far less steep than the 
N. & W. routes. The result will be a substantial increase in total tonnage 
that can be hauled without any increase in locomotive power. 


Rail Labor Aide Minimizes Chance of Early Strike 


A chief spokesman for railway labor unions predicted that a na- 
tional rail strike, if there is one next year, won’t come before May 1, it 
is indicated in the Wall Street Journal of December 14th. 

Earlier signs pointed to a bargaining showdown by March 1, but 
G. E. Leighty, chairman of the Railway Labor Executives Association, 
said he believes negotiations and the strike-impending machinery of the 
Railway Labor Act will delay a work stoppage longer than many ob- 
servers have forecast. 

Mr. Leighty added that in his opinion there’s an even chance there 
won’t be a strike at all. This is the most optimistic union appraisal of 
the railway labor dispute. Rail union leaders have been very gloomy 
heretofore in their assessments of chances for a peaceful settlement. Mr. 
Leighty did not explain the reasons for his moderate optimism. 


Authorization of Atlantic Coast Line-Charleston & Western Carolina 
Railway Company Merger 

In a decision of December 11th, division 4 approved and authorized 
merger of the properties and franchises of Charleston & Western 
Carolina Railway Company into the Atlantic Coast Line Railroad Com- 
pany for ownership, management and authorization. Certain conditions 
were prescribed. In connection with this merger authority was also 
granted to the Atlantic Coast Line (1) to issue not exceeding 130,230 
shares of common stock without par value, and (2) to assume obligation 
and liability in respect of the principal of and interest on not exceeding 
$1,589,000 and $3,228,000 principal amounts, of outstanding Charleston 
& Western Carolina Railway Company first consolidated mortgage bonds. 


Intrastate Freight Rates—Utah 


In a report of the entire Commission on further hearing, in Nos. 
31484 and 32253, decided December 7th, Utah intrastate rates and 
charges, with certain exceptions, have been found to cause unjust dis- 
crimination against, and an undue burden on, interstate commerce. The 
Commission prescribed the basis for removal of unjust discrimination. 











Motor Transportation 


By Wiuuiam J. Lippman, Editor 





Examiner Recommends Dismissal of Ex Parte MC-55 


In a proposed report served December 2, 1959, Examiner Frank 
R. Saltzman has found unjustified the proposals involved in this pro- 
ceeding and has recommended that the proceeding be discontinued. 
The proceeding was instituted by order of the Commission dated Janu- 
ary 19, 1959. The purpose expressed in the Commission’s order was to 
determine whether all motor carrier certificates of public convenience 
and necessity should be changed, amended, or extended, or whether 
regulations should be prescribed with a view to making more definite 
the services which may be performed and the operations which may be 
conducted by motor common carriers under such certificates. 

The five proposals set forth in the Commission’s order provide, 
basically, as follows: 

Proposal 1. This proposal contemplates permitting carriers 
authorized to operate over regular routes to operate over any highway 
they desire so long as they serve no points which they are not now 
authorized to serve, and provided they maintain reasonable and adequate 
service to the public on their authorized routes. 

Proposal 2. This proposal is essentially the same as proposal 1 
but applies to carriers operating over both regular and irregular routes 
and to those operating over only irregular routes. The proposal pro- 
vides in the alternative that operation between points in separate grants 
of authority be permitted without traversing the junction point of the 
authorities used in the combination. 

Proposal 3. This proposal contemplates that a carrier holding a 
single grant of radial authority would be permitted to operate between 
any two points in its radial territory providing it operates through the 
base point. Alternatively, this proposal would permit an operation be- 
tween two points in the ecarrier’s radial territory without moving 
through the base point. 

Proposal 4. This proposal would abolish the existing distinction 
between regular and irregular route service, thus permitting irregular 
route carriers to perform any type of service so long as the movement 
is between points they are now authorized to serve. The proposal would 
abandon the criteria announced in Transportation Activities, Brady 
Transfer & Storage Co., 47 M. C. C. 223, for distinguishing between 
regular and irregular route service. 

Proposal 5. This proposal appears to make mandatory the use 
of the ‘‘shortest and safest’’ routes in performing authorized services 
and, where practicable, the avoidance of congested areas such as large 
cities, in order to promote efficiency, economy and safety of operations. 

Examiner Saltzman’s report states that responses to the proposals 
were received from 235 motor common carriers of property, Class I 
railroads in general and certain, individual railroads and their motor 
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carrier affiliates separately, the Kansas Turnpike Authority, the Dallas 
Chamber of Commerce, the National Industrial Traffic League, the 
Middlewest Shipper-Motor Carriers Conference, Motor Carriers Central 
Freight Association, Inc., American Trucking Associations, Inc., the 
Irregular Route Conference of ATA, Oilfield Haulers Conference of 
ATA, Film Carriers Conference of ATA, Oilfield Haulers Association, 
Inc., the Movers & Warehousemen’s Association of America, Inc., Na- 
tional Film Carriers, Inc., and the Ohio Trucking Association. 

In concluding that the Commission should find that no affirmative 
action on the proposals, or any part of them, is justified at this time and 
that the proceeding should be discontinued, Examiner Saltzman stated: 


There is serious and widespread opposition to the proposals advanced, 
and there is serious question as to whether any of the proposals may be 
effectuated under the existing applicable statutes. On the other hand, and in 
spite of the announced purposes of the proceeding, there is very little support 
for the several proposals, except from a relatively few carriers who expect 
to acquire extensive additional operating rights therefrom. Further, there is 
little evidence of a need for any drastic change in the present situation from 
a regulatory standpoint which, if meritorious, cannot be accomplished under 
existing procedures. The proposals as they now stand are unacceptable to a 
large portion of the industry, and there is practically nothing in the way 
of alternate suggestions which might form the basis for affirmative action in 
this proceeding. In the circumstances, it is difficult to contemplate any 
affirmative action which the Commission might properly take on the present 
record, and there is no indication that a formal record would produce any 
materially different result. 


“Liquid Chemicals” Excludes Liquid Adhesive Paste 


In Southern Tank Idnes, Inc., Extension—St. Bernard, Ohio, 
MC-109637 (Sub-No. 74), decided November 24, 1959, applicant sought 
authority to transport liquid adhesive paste, in bulk, in tank vehicles. 
The application was opposed by a carrier authorized to transport ‘‘liquid 
chemicals.’’ The question before division 1 was whether the protestant 
legally could transport liquid adhesive paste under its authority to 
transport liquid chemicals. A majority of division 1 concluded (Com- 
missioner Webb dissenting) that it could not since, it was held, liquid 
adhesive paste is not a ‘‘liquid chemical.’’ 

The report of division 1 refers to the definition of liquid chemicals 
promulgated in Maxwell Co. Extension—Addyston, 63 M. C. C. 677, 
in which the Commission stated : 


Liquid chemicals, as used in motor-carrier operating authorities, are those 
substances or materials resulting from a chemical or physical change induced 
by processes employed in the chemical industry, including uniting, mixing, 
blending, and compounding, except such finished or end products as are 
intended, at the time of transportation and without further processing, for 
packaging and sale to the general public. 


Division 1 interpreted this quote and other language from the 
Mazwell decision as evidencing an intention to include within the 
‘*liquid chemicals’’ category commodities intended for further process- 
ing and to exclude therefrom commodities intended, without further 
processing, for use as finished products. The term ‘‘further processing,’’ 
division 1 reasoned, refers to use of the commodity as an ingredient in 
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the further manufacture of the product, or to the subjection of the 
commodity itself to some type of processing, as, for example, treating it 
with chemical additives. Division 1 concluded that liquid adhesive paste 
was not intended for ‘‘further processing’’ within the meaning of this 
definition, but was to be used as an end product. The report states: 


. It is not, intended for further processing when tendered for shipment, 
nor as an ingredient of the products manufactured by the consignee. In 
this connection, it is significant that petroleum products, including gasoline 
and petroleum wax, are normally not considered chemicals for a 
purposes when not intended for further processing. Compare M. J. O’Boyle 

on, Inc. v. Miller Motor Line of N.C., Inc., 76 M. C. 704, 707, in which 
petroleum wax shipped in bulk to dairies for use in coating milk cartons and 
laminated paper bags was found not to be a liquid chemical because, among 
other reasons, “it is not used in combination with any other substance to 
produce a new and different commodity.” 


Safety Regulations Amended 


By report on further proceedings in Ex Parte MC-40, Qualifications 
and Maximum Hours of Service of Employees of Motor Carriers and 
Safety of Operation and Equipment, decided November 24, 1959, the 
Commission promulgated an order amending the motor carrier safety 
regulations to provide for further safeguards against obstructions to 
the vision of drivers. The amendments add the following provisions to 
Section 193.60 (49 C. F. R. 193.60) of the safety regulations: 


(b) Windshield condition. Every motor vehicle windshield shall be free 
of discoloration or other damage in that portion thereof extending upward 
from the height of the topmost portion of the steering wheel, but not includ- 
ing a two inch border at the top and a one inch border at ‘each side of the 
windshield or each panel thereof, except that discoloration and damage as 
follows are allowable: (1) Coloring or tinting applied in manufacture, for 
reduction of glare. (2) Any crack not over %4 inch wide, if not intersected 
by any other crack. (3) Any damaged area which can be covered by a disc 
¥% inch in diameter, if not closer than 3 inches to any other such damaged area. 

(c) Use of vision-reducing matter. On and after June 1, 1961, no motor 
vehicle may be operated with any label, sticker, decalcomania, or other vision- 
reducing matter covering any portion of its windshield or windows at either 
side of the driver's compartment, except that one sticker indicating compliance 
with official mechanical inspection requirements by the State in which the title 


or certificate of ownership is registered may be affixed in a lower corner 
of the windshield. 
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0. REGULATION * 
02. Federal Regulation 


02.2 Interstate G Foreign Commerce 
02.20 Generally 


02.20 In determining ‘essential character of commerce” factor most 
often relied upon is fixed and persisting transportation intent of shipper at 
time of shipment. 71 M. C. C. 17, 29. This does not mean, however, that 
establishment of appropriate transit provisions or through-route arrange- 
ments may not play significant role in effecting through interstate service. 
48 M. C. C. 719. MC-107107, Sub 93, Alterman Transport Lines, Inc. Ext. 
—Fia.,....M.C.C....., 11-9-59, Div. 1. 


02.24 Interrupted Through Movement 


02.24 Application of storage-in-transit rates, such as those here pro- 
posed by applicant, transforms initial movement which occurs wholly within 
Fla. into transportation in interstate commerce insofar as such shipments 
ultimately move to interstate customers. 48 M. C. C. 719. MC-107107, 
Sub 93, Alterman Transport Lines, Inc. Ext.—Fla., .... M. C. C. ...., 
11-9-59, Div. 1. 


02.25 International Movement 


02.25 As certain of Mid-State’s shipments are at all times intended 
to move under appropriate storage-in-transit provisions to Fla. ports for 
export and because such shipments are readily identifiable prior to move- 
ment from Bartow plant, single-state transportation thereof requires appro- 
priate operating authority from Commission. MC-107107, Sub 93, Alterman 
Transport Lines, Inc. Ext.—Fla., .... M. C. C. ...., 11-9-59, Div. 1. 


04. Exempt Operations 


04.0 Agricultural 
04.00 Scope 


04.00 No authority is required for transportation of “‘exempt” agri- 
cultural commodities, such as eggs and grain, and this portion of application 
needs no further consideration herein. MC-118431, E. M. Young Cont. Car. 
App., 10-27-59, Div. 1. 


04.03 Nonexempt Articles 


04.03 Frozen french fried potatoes and certain other frozen vegetables 
were never exempt from economic regulation under provisions of 203(b) (6). 
Same conclusion is warranted as to any vegetable which has been cooked 
to point of material change in texture of raw articles or has undergone 
infusion of foreign substance such as oil, milk, eggs, etc. 


Nonexempt status of citrus, fruit and vegetable juices, frozen or canned, 
were not changed by amendment to sec. 203(b)(6) of Act, and thus are not 
subject to grandfather rights thereunder. I & S M-11999, Cooked Vegetables, 
Juices—Bet. Points in U. S., .... I. C. C. ...., 11-12-59, Div. 3. 


05. Types of Carriage 
05.2 Contract Carriers 
05.20 Generally 


05.20 Record here fails to disclose that applicant proposes to assign 
equipment to exclusive use of supporting shipper, or that it proposes to 
provide shipper with service which differs in any way from that offered by 


* References to mimeographed decisions which are not to be printed in full in 
Commission reports are to docket number and date. Table of Cases at end of Index. 
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common carriers. Sec. 203(a)(15) of Act. Application, therefore, will be 
considered as one seeking authority as common carrier. MC-105461, Sub 11, 
B. H. Herr Ext.—Cambria County, Pa., 11-10-59, Div. 1. 


05.20 Inasmuch as applicant proposes to dedicate its equipment to 
exclusive use and serve only single shipper, Revlon, operation as proposed 
is that of contract carrier as defined in sec. 203(a)(15) of Act, as amended. 
MC-115959, Sub 1, Leon Libman Cont. Car. App., 11-5-59, Div. 1. 


05.20 Here single shipper requires dedicated and specialized services 
of motor carrier, which will include inspection at origin before loading, 
care in handling, and expedited split-deliveries which other carriers do not 
provide. Applicant will limit its operation to service for single shipper, 
and so combined in its operation, will provide specialized service. Concluded, 
therefore, that its operation as proposed is that of contract carrier as defined 
in Act. MC-118431, E. M. Young Cont. Car. App., 10-27-59, Div. 1. 


05.23 Number of Patrons 


05.23 Applicant presently holds contract with, and is serving Royal 
exclusively. Inasmuch as authority is here sought only to extend existing 
operations for same shipper, grant of such authority will not affect appli- 
cant’s status as contract carrier. MC-116279, Sub 1, J. H. Black Ext.— 
Pineville, Ky., 11-13-59, Div. 1. 


05.23 Since applicant will devote its operations entirely to supporting 
shipper, service proposed, limited to transportation service performed for 
this shipper, is that of contract carrier as defined in sec. 203(a)(15) of Act. 
MC-118793, J. F. McCarthy Cont. Car. App., 11-12-59, Div. 1. 


05.9 Private Carriers 
05.90 Generally 


05.90 Movement of empty equipment by its owner or his driver to 
point in another state for purpose of leasing vehicle to a carrier constitutes 
private carriage and does not require operating authority. I & S M-12080, 
Sugar—Colo. to N. Mex., Kan. & Mo., .... I. C. C. ...., 10-29-59, Div. 3. 


05.91 Lessees of Equipment 


05.91 Traffic now moves under purported lease arrangement between 
applicant and shipper. Aside from payment of driver salaries, which sum 
is deducted from total revenue due applicant, no evidence indicates that 
shipper exercises exclusive control over transportation service performed; 
and therefore applicant is improperly engaging in for-hire operation without 
appropriate authority. Compare 27 M. C. C. 191, 196; 78 M. C. C. 161, 173. 
Applicant is admonished not further to engage in operations determined 
to be unlawful and until appropriate authority therefor is obtained. 
MC-118606, R. L. Huffman Cont. Car. App., 11-13-59, Div. 1. 


05.93 Goods Purchased & Sold 

05.93 Operations by applicant under his arrangements to buy and 
sell bananas do not constitute bona fide private carriage, since applicant, 
as he freely admits, is primarily engaged in business of transportation. 
Such operations, therefore, constitute for-hire carriage and are subject to 


certificate or permit requirements of Act. MC-118481, E. M. Young Cont. 
Car. App., 10-27-59, Div. 1. 


1. PROCEDURE 
11. Proceedings 
11.0 Declaratory Orders 
11.00 Generally 


11.00 Commission may in its discretion entertain request for deter- 
mination of service which may be rendered under any certificate which it 
has issued. MC-47874, A. W. Hawkins, Inc. Interpretation of Ctfe, ... 
M. C. C. ...., 11-19-69. Div. 1. 
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11.05 Rates or Charges 


11.05 Commission has no authority to determine justness and reason- 
ableness of motor-carrier rates charged on past shipments. 359 U. S. 464 
and 62 M. C. C. 311; 306 I. C. C. ..... No. 32858, Joslyn Mfg. & Supply 
Co. v. Transamerican Freight Lines, Inc., .... I. C. C. ...., 10-29-59, Div. 3. 


11.9 Limitation of Reparation Actions 
11.92 Beginning of Period 


11.92 Transit tariff authorized outbound movements from Calif. 
origins to group D destinations in IIl., including Metropolis, Ill., point inter- 
mediate over route of movement of complainant’s shipments from Chicago 
to New Orleans, at same rate of $1.16. Local rate from Metropolis to 
New Orleans was initially 69 cents, compared to local of 89 cents from 
Chicago. Thus, lower combination was published over intermediate transit 
destination than over transit point, Chicago, and that rate should have been 
applied. In view thereof, no cause of action for undercharges could have 
accrued until after shipments had moved beyond Metropolis, an event which 
occurred within two years of filing of suits. See 264 1. C. C. 5,10. Com- 
plaint was filed within 90 days of institution of court action, and was not 
barred by statute. No. 30019, Baumer Foods, Inc. v. Atchison, T. & S. F. 
Ry. Co., .... I. C. C. ...., 11-9-59, Commission. 


13. Pleading 


13.5 Defensive Pleadings 
13.53 Replies 


13.53 Motion to strike reference in respondent’s reply to publication 
by protestant of L.C.L. commodity rates on wool cloth from these and other 
N. H. points to become effective on Aug. 24, 1959, on ground that this is 
new matter not in nature of rebuttal included in reply, contrary to rule 1.49 
of General Rules of Practice, is granted. I & S M-12593, Wool Cloth— 
Ashland & Rochester, N. H. to Baltimore, ....I.C. C. ...., 11-10-59, Div. 2. 


13.7 Amendments 
13.72 At Hearing 


13.72 At outset of hearing, and as result of its discovery that support- 
ing shipper’s plant was located not in Berrien, but in Cass County, applicant 
proposed, and board accepted, amendment of application to its present form. 
MC-106603, Sub 54, Direct Transit Lines, Inc. Ext.—Fertilizer, 11-5-59, 
Div. 1. 


18.73 To Conform to Proof 


13.73 “Waterloo, Quebec, and other origins in Canada” were included 
in exhibit, although not mentioned previously in complaint or stipulations. 
Waterloo and unnamed Canadian origins are not within scope of this pro- 
ceeding, and will not be —— No. 31978, Walled Lake Door Co. v. 
Atlantic Coast Line R. Co., .... I. C. C. ...., 11-18-59, Div. 3. 


14. Process & Notice 


14.0 Generally 
14.0 Generally 


14.0 Sec. 13a(1) of Act and regulations issued pursuant thereto are 
specific in prescribing form, content, and manner of filing, posting and serv- 
ing notices authorized thereunder; and there is nothing therein to require 
publication of such notices in Federal Register. x to dismiss will 
accordingly be overruled. F. D. 20681, Chicago & N. W. Ry. Co.—Discon- 
tinuance of Service bet. Chicago, Til. & Duluth, Minneapolis & Mankato, 
Minn., .... I. C. C. ...., 11-19-59, Div. 4. 
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14.2. Upon Applications 
14.20 Generally 


14.20 Rule 1.241(c)(2) provides, in effect, that person who fails to 
notify applicant of its intention to protest may be permitted to intervene 
upon showing of substantial reasons in petition submitted in accordance 
with Rule 1.72. Written petition for leave to intervene was filed by Prue 
at hearing and was granted by Board. MC-81600, Sub 459, P. B. Mutrie 
Motor Transp., Inc. Ext.—Aviation Fuel, 11-4-59, Div. 1. 


14.21 Defective 


14.21 Application as originally filed, and as published in Federal 
Register, sought authority to serve origin points in Berrien County. It is 
possible, therefore, that other parties who have relied upon notice of appli- 
cation as published in Federal Register may have an interest in, and would 
be prejudiced by lack of proper notice of authority actually granted herein 
io serve plant site in Cass County. In circumstances, Commission shall 
republish in Federal Register authority for which need has been shown 
and shall withhold issuance of certificate for period of 30 days from date 
of such republication, during which period any interested proper party may 
file appropriate protest or other pleading. MC-106603, Sub 54, Direct 
Transit Lines, Inc. Ext.—Fertilizer, 11-5-59, Div. 1. 


14.22 Who May Complain 


14.22 In view of fact that protestant filed timely notice of its intention 
to protest and appeared at hearing to oppose this application, he is party and 
is entitled to file exceptions which will be considered on their merits. Motion 
to strike on ground that protestant now has no authority to provide proposed 
service, his opposition being based solely upon two pending applications 
overruled. MC-113533, Sub 20, W. P. Kurtz Ext.—Ky. & W. Va., 10-26-59, 
Div. 1. 


14.3 Upon Petitions 
14.30 Generally 


14.30 In view of fact that petitioner has now filed certificate of serv- 
ice, there appears to be no procedural or other infirmity requiring dismissal 
uf petition. No. 47874, A. W. Hawkins, Inc. Interpretation of Ctfe, .... 
Mm. C. ©. ...«,5 11-39-69, Biv. 1. 


15. Parties 


15.0 Necessary Parties 
15.03 Applicants 


15.03 Description of relative holdings by applicants of their re- 
spective stock interests in, and of interlocking officers and directors among, 
Cement, Chemical, and Transit, shows that Smith and White control three 
companies through ownership or control of their outstanding capital stock. 
Application of remaining individual applicants is unnecessary and appli- 
cation, to extent it includes those persons as applicants, will be dismissed. 
MC-F-6856, Ray Smith, et al.—Control—Cement Transports, Inc., et al., 

mem OC. .cccy BERT, Dev. 4. 


15.1 Proper Parties 
15.16 Protestants 


15.16 Applicant’s somewhat novel proposal presents issue of wide 
general interest to industry as whole and members of National Bus Traffic 
Assn. generally, not merely to carriers which may be affected by grant of 
instant application. Consequently, Assn. is qualified party to oppose appli- 
cation in its own right. MC-75289, Sub 13, D. C. Transit System, Inc. Ext.— 
Limousine Service bet. Washington, D. C. & New York, N. Y., .... M. C. C. 
cvees AO-EL-ee, Dev. i. 
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16. Proof 


16.0 Generally 
16.05 Presumptions 


16.05 Rates in question were in effect prior to proposed change in 
commodity description. As stated, respondents have been moving citrus 
juices in bulk in tank vehicles equipped with mechanical refrigeration since 
June 1958 under those rates. So there is presumption that such rates are 
just and reasonable. Mere allegation to contrary is not sufficient to rebut 
that presumption. No. 32578, Citrus Juice in Bulk—Fla. & Ga. to Points 
im U. G., .... 1. ©. G.. .ccy ERRE-OB, Wir. FS. 


16.2 Burden of Proof 
16.21 Complaints 


16.21 Instant proceeding involves complaint against rates already in 
effect, and burden of proof is on complainant to show unlawfulness in as- 
sailed rates. MC-F-1926, Black Ball Transport, Inc. v. Peninsula Truck 
Tdnes, Inc., .... I. C. C. ...., 10-22-69, Div. 8. 


16.23 I & S Proceedings 


16.23 Burden of proof is upon respondents. I & S M-12338, Exception 
to Motor-Classification Rule 5, .... I. C. C. ...., 11-12-59, Div. 2. 

16.23 Proposed schedules contain initial rates. Burden of proving 
their unlawfulness rests with protestants. I & S M-12202, Liquid Commodi- 
ties, Eastbound—International Transport, Inc., .... I. C. C. ...., 10-29-59, 
Div. 3. 


16.23 Proposed rates would constitute initial rates but for fact that 
respondent’s tariff succeeded prior issue, its MF-I. C. C. No. 33, which con- 
tained mileage scale of rates on rags and scrap paper applying from and to 
all points served by respondent. Under these circumstances, proposed rates 
constitute changed rates, and burden is upon respondent to show that they 


are just and reasonable. I & S M-12589, Rags & Scrap Paper to Lockland & 
Middletown, Ohio, .... I. C. C. ...., 10-27-59, Div. 2. 


16.24 General Investigations 


16.24 Regardless of where burden of proof lies, carrier subject to 
regulation by Commission is expected to aid in disposition of proceeding to 
which it is party. See 307 1. C. C. 59. F. D. 20681, Chicago & N. W. Ry. 
Co.—Discontinuance of Service bet. Chicago, Ill. & Duluth, Minneapolis & 
Mankato, Minn., .... I. C. C. ...., 11-19-59, Div. 4. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Objection is made by protestant to unsworn copy of letter sought 
to be introduced by respondent, which purports to state shipper’s interest in 
proposed rates and mode of transportation presently employed in transport- 
ing traffic. Matter objected to is hearsay, and thus inadmissible. I & S 
M-12779, Ink—Bet. Huntington, N. Y¥. & N. J. & N. Y., .... 1.0. C. ...., 
11-12-59, Div. 2. 


16.75 Complainant moved to strike exhibits 10, 11 and 12, which are 
profit and loss statements that were prepared by someone having knowledge 
thereof other than witness. Complainant was without opportunity to cross- 
examine in order to test accuracy of facts adduced or reliability of real 
source of information. It follows that such hearsay testimony is inadmis- 
sible, and motion to strike is granted. No. 32468, S. B. Lifschultz v. Blue 
Ribbon Exp., Inc., .... I. C. C. ...., 11-17-59, Div. 3. 
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16.78 Opinions 


16.78 Record indicates that statement of witness that there has been 
no satisfactory truck service from Westfield to destination area represents 
expression of shipper opinion based on understanding of its transportation 
requirements and its awareness of available transportation services and, as 
such, is clearly admissible in evidence. However, its probative value de- 
pends entirely on presentation into evidence of underlying facts upon which 
this opinion is based and Commission’s independent evaluation of these 
facts. MC-112148, Sub 12, J. H. Powers Ext.—Westfield, N. Y., 10-29-59, 
Div. 1. 


16.8 Degree or Weight of Proof 
16.80 Generally 


16.80 While it is recognized that some adjustments in volume may be 
anticipated in certain categories, it is judgment of Postmaster General and 
his expert witnesses that rate proposals will result in recovery of cost within 
statutory requirements. This judgment is confirmed by Department’s past 
experience in fourth-class mail rate reformations and is entitled to great 
weight. No. 32158, Increased Parcel Post Rates, 1957, .... I. C. C 
11-17-59, Commission. 


17. Hearing 


17.0 Requisites 
17.00 Modified Procedure 


17.00 Commission was within its statutory authority in assigning ap- 
plication for handling on basis of verified statements, and record shows that 
protestant was afforded full opportunity to inquire into matters contained 
therein. MC-F-6707, Trailways of New England, Inc.—Pur. (Por.)— Boston 
& Maine Transp. Co., 11-3-59, Div. 4. 


17.01 Notice 


17.01 Record shows that representatives of complaining communities 
were present at Madison and Eau Claire, Wis. hearings and actively par- 
ticipated therein. Also, testimony was presented in opposition to discon- 
tinuance of trains Nos. 510 and 511 by witnesses representing Douglas 
County and City of Superior. Communities named had actual knowledge of 
hearing date, and their rights were not abridged in any manner. Therefore, 
motions to dismiss on ground that adequate notice of hearing had not been 
furnished officials of these communities will be overruled. F. D. 20681, 
Chicago & N. W. Ry. Co.—Discontinuance of Service bet. Chicago, Dl. & 
Duluth, Minneapolis & Mankato, Minn., .... I. C. C. ...., 11-19-59, Div. 4. 


17.2 Motions 
17.20 Generally 


17.20 Operating authority of, and testimony respecting willingness 
and ability of carrier to fulfill transportation needs of supporting shippers, 
but which carrier lacks status of party by reason of its failure to conform 
to requirements of sec. 1.241(c), may be put in evidence by qualified pro- 
testant in rebuttal of evidence which applicant introduces in attempting to 
prove that public convenience and necessity require service which it proposes 
to perform. See 76 M. C. C. 135. In circumstances, applicant’s motion to 
strike is denied. MC-47038, Sub 17, Ship-By-Truck Co. Ext.—Loring, Kan., 
11-12-59, Div. 1. 


17.4 Reception of Evidence 
17.42 Objection 


17.42 At hearing, defendants’ objection to admission of evidence re- 
garding export rates, on ground that complaint did not assail such rates, was 
overruled. In their exceptions, eastern defendants again move to exclude 
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consideration of that evidence. Complaint refers to rates (not specified as 
either export or domestic) to “‘destinations” shown in particular tariffs, one 
of which includes export rates. Although export rates do not, of course, 
apply to ultimate destinations, they apply to ports where Commission’s 
jurisdiction ends. Objection is regarded as without substance, and motion 
is overruled. No. 32433, Peoria Board of Trade v. Akron, C. & Y. R. Co., 
« GG. ccccg BEDS, Bev. 3. 
17.43 Rulings 


17.43 Considering that four applicants’ seek virtually identical author- 
ity, board did not err in permitting Prue to intervene in MC-31600 (Sub 
459) or in hearing four applications on consolidated record. MO-31600, 
Sub 459, P. B. Mutrie Motor Transp., Inc. Ext.—Aviation Fuel, 11-4-59, 
Div. 1. 


17.44 Offer of Proof 


17.44 Examiner excluded evidence of protestants to effect that Post- 
master General has statutory duty to exercise power in sec. 247 of Title 39 
and that Commission should withhold consent to further rate increases until 
Postmaster General has reformed size and weight limits. Protestants took 
exception to this ruling and made an offer of proof at conclusion of hearing. 
Examiner’s ruling is sustained. 289 I. C. C. 107. No. 32158, Increased 
Parcel Post Rates, 1957, .... I. C. C. ...., 11-17-59, Commission. 


17.48 Nonprejudicial Rulings 


17.48 Rail protestants contend that examiner erroneously precluded 
them from examining applicant on issue of payment of federal transportation 
tax. While that issue may be relevant in proceeding of this nature, as pay- 
ment or nonpayment of transportation tax which is assessed only upon for- 
hire carriage would be indicative of whether applicant considered himself 
to be motor carrier for compensation or merely employee of shipper, ex- 
aminer’s ruling was not prejudicial to protestants. Applicant owns his own 
equipment and drives it himself, thereby controlling two significant instru- 
mentalities of motor carrier transportation, vehicle and driver. This factor 
establishes presumption that applicant was and is bona fide motor carrier 
for compensation. Failure to pay federal transportation tax, standing alone, 
would not be sufficient to rebut applicant’s prima facie case. MO-117746, 
V. J. Cicalese Com. Car. App.—Sec. 7(c), .... M. C. C. ...., 11-10-59, 
Div. 1. 


18. Decisions 


18.2 Initial or Recommended 
18.21 By Joint Board 


18.21 Hearing in this proceeding was set before Joint Board No. 80, 
but joint board waived its participation herein by failing to appear. MC- 
C-1926, Black Ball Transport, Inc. v. Peninsula Truck Lines, Inc., 

I. C. C. ...., 10-22-59, Div. 3. 


18.3 Exceptions 
18.33 Replies 


18.33 Without passing on propriety of leasing practices and operations, 
unilateral assertion of their continuation in reply here deals with facts 
allegedly occurring after hearing and consequently is not properly part 
of record. As result, applicants’ motion to strike granted. MC-117822, 
L. E. Mergenthaler & B. V. Davis Com. Car. App., 11-17-59, Div. 1. 


18.35 Defective 
18.35 Although exceptions do not comply with sec. 1.96 of General 
Rules of Practice, they have been considered. This protestant is admonished 


to conform to requirements of this rule in future. MC-109210, Sub 133, 
C. B. Herndon Ext.—Wooden Doors & Plastic Products, 11-10-59, Div. 1. 
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18.35 Applicant’s exceptions contain no references to specific pages of 
transcript, and therefore do not conform in all respects to requirements of 
Rules of Practice. Commission shall accept and consider them in this in- 
stance; however, applicant is admonished to conform strictly to rules in 
future, both in this respect and as to requirement of sec. 1.21(b) that all 
parties must be notified when extension of time for filing pleadings is al- 
lowed. MC-118793, J. F. McCarthy Cont. Car. App., 11-12-59, Div. 1. 


18.4 Final 
18.44 Res Judicata 


18.44 Findings made in connection with this same operation more 
than 11 years ago in another proceeding are entirely too remote to be con- 
sidered at this time. MC-F-7041, Midwest Buslines, Inc.—Pur. (Por.)— 
American Buslines, Inc., .... M. C. C. ...., 11-12-59, Div. 4. 

18.44 Doctrine of res adjudicata is inapplicable to administrative pro- 
ceedings, and this application will be considered on its own merits, notwith- 
standing denial previously of two similar applications of applicant. MC-2900, 
Sub 94, Great Southern Trucking Co. (now reentitled Ryder Truck Lines, 
Inc.) Ext.—Hazlehurst, Ga., 10-27-59, Div. 1. 


18.47 Interpretation 


18.47 Term “railroad properties’’ used in order to refer to subject 
matter of option was not intended to embrace every conceivable asset of 
optioner herein but rather it contemplated inclusion only of those properties 
used in maintenance and operation of line railroad. F. D. 20452, Corinth & 
Cc. R. Co.—Construction, etc.—Counce, Tenn.-Corinth, Miss., 10-21-59, 
Div. 4. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Applicant’s request that this proceeding be reopened for further 
hearing so that he may submit evidence to rebut protestant’s evidence must 
be denied. Record fails to disclose any evidence presented by protestants 
that could not normally have been anticipated by applicant in ordinary 
course of such proceeding. Applicant was afforded full opportunity to pre- 
sent all available evidence at original hearing, had proper notice, was aware 
of his burden of proof, and should have been cognizant of fact that he might 
be called upon to present evidence in rebuttal. MC-117969, S. J. Smith 
Cont. Car. App., 11-3-59, Div. 1. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.02 Motor Carriers 


20.02 Commission has consistently adhered to policy of granting either 
common or contract authority, depending upon facts disclosed, regardless of 
particular type of authority sought. 


Practice of granting interim permits has been developed in order that 
needed transportation facilities may be provided public during pendency of 
applications for determination of status. Commission has ample authority 
under Act to grant such interim or conditional operating authorities. 
MO-101476, Sub 18, H. N. Dahlsten Ext.—Lawrence, Kan., .... M. C. C. 
eee, 11-9-69, Div. 1. 

20.08 Restriction Upon Service 

20.08 Restriction which would limit mixed shipments in bulk and in 

bags to one consignee would be difficult to police and would hamper applicant 


in rendering complete service required by supporting shipper. MC-106603, 
Sub 54, Direct Transit Lines, Inc. Ext.—Fertilizer, 11-5-59, Div. 1. 
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20.3 Conflicting Applications 
20.30 Generally 


20.30 To withhold granting applicant authority to perform service to 
Louisville pending outcome of Hughes’ applications would not be in public 
interest as it would deny shippers service presently needed. MC-113533, 
Sub 20, W. P. Kurtz Ext.—Ky. & W. Va., 10-26-59, Div. 1. 


20.4 Prescriptive (Grandfather) 
20.40 Requisite Proof 


20.40 Sec. 7(c) of Transportation Act of 1958 provides for issuance 
of ‘‘grandfather’”’ authority to any person who was in bona fide operation 
on May 1, 1958, transporting bananas and certain other commodities whose 
transportation was formerly exempt from economic regulation, and who has 
so operated since that time. This section further provides that interruptions 
in service over which applicant had no control shall not be considered as 
breaks in continuity of his service. 


Applicant was not in bona fide operation on May 1, 1958, and whether he 
was in bona fide operation at any time thereafter or whether his operations 
were interrupted by causes over which he had no control subsequent to that 
date has no bearing on issue. MC-60303, Sub 6, Roy Barsh Ext.—‘Grand- 
father” Rights, .... M.C.C. ...., 11-9-59, Div. 1. 

20.40 Grandfather rights under amendment to sec. 203(b)(6) of Act 
apply only to operations in transportation for compensation by motor ve- 
hicle of commodities which have been exempt and were made subject to eco- 
nomic regulation of part II of Act by amendment. I & S M-11999, Cooked 
Vegetables, Juices—Bet. Points in U. S., .... I. C. C. ...., 11-12-59, Div. 3. 


20.43 Continuity of Operations 


20.43 Evidence of isolated shipment or few sporadic and infrequent 
shipments transported number of years prior to critical date does not war- 
rant finding of past bona fide operation. MC-117746, V. J. Cicalese Com. 
Car. App.—Sec. 7(c), .... M. C. C. ...., 11-10-59, Div. 1. 

20.43 Applicant transported seven T.Ls. of bananas of approximately 
20,000 lbs. each, from Baltimore to Olean on April 1 and April 29, May 15, 
June 10, July 17, July 28, and Oct. 10, 1958, respectively. From Wee- 
hawken to Olean, he transported one T.L. of bananas on each of the follow- 
ing dates: April 15, June 25, August 5, Oct. 20 and Nov. 4 and 11, 1958. 
Although no further shipments of bananas were transported between Nov. 
11, 1958 and April 3, 1959, when informal conference was held in this pro- 
ceeding, applicant has continued to hold himself out to transport bananas 
from Baltimore and Weehawken to Olean. Concluded that service was 
rendered with such degree of consistency and continuity as to be undoubted. 
MC-90764, Sub 15, A. R. Erwin Com. Car. “Grandfather” App., 11-6-59, 
Div. 1. 


21. Nature & Extent of Operations 
21.0 Generally 
21.00 Interpretation 


21.00 Applicant’s certificate reads as follows: ‘‘Building materials... 
between points in commercial zone of Fargo, N. Dak., on one hand, and on 
other, points in Minneapolis-St. Paul, Minn. commercial zone.’’ This language 
clearly authorized nonradial operations between all points in four states 
named, with single exception of radial movements between points in two 
commercial zones named. MO-52751, Sub 16, Ace Lines, Inc. Ext.—Elimi- 
nation of Wilmington, Ill. Gateway, .... M. C. C. ...., 11-17-59, Div. 1. 

21.00 Upon petition, A. W. Hawkins, Inc. found to be authorized to 
perform described transportation between Washington, D. C. and Baltimore, 
Md., over regular route, serving all intermediate points, but not authorized 
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to perform transportation between Washington and points north of Balti- 
more. M0O-47874, A. W. Hawkins, Inc.—Interpretation of Ctfe, . 
M. C. C. ...., 11-19-59, Div. 1. 
21.02 Duplication—Generally 

21.02 Findings herein will duplicate portion of applicant’s present 
authority; such duplication shall not be construed as conferring more than 
single operating right. MC-15859, Sub 4, W. E. Hine Ext.—Bet. Points in 
Five States, 11-12-59, Div. 1. 

21.02 Findings herein shall not be construed as authorizing more than 
single operating right. MC-3690, Sub 12, L. J. Strawn, Inc. Conversion Pro- 
ceeding, .... M. C. C. ...., 11-10-59, Div. 1. 


21.2 Dual Operations 
21.22 Common & Contract 

21.22 Contract carriage operation would not be competitive with com- 
mon carrier service proposed herein inasmuch as they involve transportation 
of unrelated commodities for different shippers. Such operations, therefore, 
are consistent with public interest and National Transportation Policy. MC- 
118883, V. E. Hamlett Com. Car. App., 11-16-59, Div. 1. 

21.22 Applicant’s president and major stockholder holds contract 
authority to transport carbonated beverages and specified dry goods from 
and to points in considered destination area. He does not, however, hold 
authority to transport meat, meat products, and meat byproducts and would 
not be competitive with proposed common carrier operations sought herein 
since different class of shippers would be served. Dual operations, there- 
fore, will be consistent with public interest and National Transportation 
Policy. MC-107515, Sub 313, Refrigerated Transport Co., Inc. Ext.—Salem, 
Va., 11-9-59, Div. 1. 


21.3 Routes Operated 


21.30 Generally 

21.30 Extent of Cope’s operations in interstate commerce under pro- 
viso necessarily is limited to those described in his underlying state certifi- 
cate. See 67 M. C. C. 35. MC-F-6891, J. C. Cope—Pur.—R. F. Buckner, 
10-27-59, Div. 4. 


21.33 Irregular Routes 

21.33 As applicant has provided on-call, irregular service rather than 
regularly scheduled service, grant of authority to operate over irregular 
rather than regular routes is appropriate. MC-90764, Sub 15, A. R. Erwin 
Com. Car. “Grandfather” App., 11-6-59, Div. 1. 


21.5 Points Authorized 


21.50 Generally 

21.50 Findings in Terminal Area case, 54 M. C. C. 21, may not be 
used to nullify specific restriction against service between Washington, D. C., 
and points north thereof, although Washington is within 2.5 miles of Ross- 
lyn, Va., authorized service point with population under 2,500. 79 M. C. C. 
31. MC-47874, A. W. Hawkins,—Interpretation of Ctfe, .... M.C.C....., 
11-19-59, Div. 1. 


21.51 ‘To or From” Restrictions 

21.51 Although grants of authority by Commission generally do not 
contain exceptions to territorial grants described in radial terms, radial 
territory excepted from State of Ala. as authorized herein is justified so as to 
exclude exact radial territory which one protestant is authorized to serve. 
MC-118883, V. E. Hamlett Com. Car. App., 11-16-59, Div. 1. 
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21.56 Commercial Zones—Generally 


21.56 Since report in 54 M. C. C. 21, authority to serve specific 
municipality has been construed as authority to serve all points within com- 
mercial zone of such point, with certain exceptions not here pertinent. 
MC-96505, Sub 27, Contract Steel Carriers, Inc. Conversion Proceeding, 
11-13-59, Div. 1. 


21.6 Equipment Operated 
21.68 Leased Equipment 


21.68 Fact that Bethke’s lease payment may be proportionately same 
as division of revenues does not violate rule 207.5(c), see 68 M. C. C. 553, 
so long as charges for use of equipment are kept separate and distinct from 
divisions. I & S M-12080, Sugar—Colo. to N. Mex., Kan. & Mo., .... I. C. C. 
«see, 10-29-59, Div. 3. 


21.7 Service Authorized 
21.72 Kind of Shipment 


21.72 Rejected shipments may be transported without authority pro- 
vided that appropriate tariff provision is made therefor. MO-31438, Sub 11, 
R. O. Wetz Ext.—Ferro Alloys, .... M. C. C. ...., 11-9-59, Commission. 


21.8 Conversion of Operation 
21.81 Contract to Common 


21.81 To authorize converted carrier to perform through service over 
combination of its present routes would be akin to authorizing transporta- 
tion, as a common carrier, of traffic between points or territories not previ- 
ously authorized by that carrier’s permits; and such result would be contrary 
to sec. 212(c) and would fail to insure substantial parity between past and 
future operating rights since contract carrier could not join those separate 
operating rights. Accordingly, restriction against tacking will be imposed 
in grant of authority herein. MO-3690, Sub 12, L. J. Strawn, Inc. Con- 
version Proceeding, .... M. C. C. ...., 11-10-59, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.01 Intended Use 


22.01 Respondents in instant case holding authority to transport 
“citrus products, not canned and not frozen, in mechanically refrigerated 
vehicles,’’ may lawfully transport citrus juices, in bulk, in tank vehicles, pro- 
vided tank vehicles in question are equipped with mechanical refrigeration. 
Tank trucks are among types of vehicles which respondents may use in 
transporting this traffic, provided they are equipped with mechanical re- 
frigeration. No. 32578, Citrus Juice in Bulk—Fla. & Ga. to Points in U. S., 
tone Be Oe Be cop aeg SE aa oe 


22.5 Semi-Processed Material 
22.54 Industrial Chemicals and Acids 


22.54 Compounds are obtained by uniting and blending natural or 
synthetic latex with various chemicals, and resultant products are used, not 
as an end product but, after further processing, by rug and textile industry 
as material in manufacture of rugs. Latex compounds are thus within scope 
of authority to transport liquid chemicals. 63 M. C. C. 677. MOC-61408, 


Sub 33, Mason & Dixon Tank Lines, Inc. Ext.—Latex Compounds, 11-9-59, 
Div. 1. 
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23. Qualification of Applicant & Providence of Operation 
23.1 Financial Condition 


23.10 Requisite Proof 


23.10 Although applicant could not answer detailed questions con- 
cerning certain items on his financial statements, he has substantial assets, 
owns 29 units of equipment, and has 20 years’ experience as for-hire carrier. 
There is no reason to believe that his past operations have been unprofitable 
or that he would have any difficulty in meeting his current obligations. 
Action of examiner in receiving financial exhibits approved and concluded 
that applicant is fit and able, financially and otherwise, properly to conduct 
operations herein authorized. MC-104523, Sub 15, Wm. H. Huston Ext.— 
Grand Saline, Texas, 11-3-59, Div. 1. 


23.2 Providence of Operation 


23.21 Backhauls 


23.21 Economic feasibility of applicant’s proposal to handle south- 
bound movement without northbound traffic is doubtful and, quite obviously, 
there is no need for any of new northbound service as proposed. MOC-117714, 
T. V. Halladay Com. Car. App., 11-16-59, Div. 1. 


23.6 Unauthorized Operations 
23.60 Generally 


23.60 While applicant has engaged in proposed operation under pur- 
ported lease arrangement with shipper, he has never provided service in 
interstate commerce under appropriate authority. With this in mind it 
cannot be said that denial of this application will affect him adversely. MC- 
118606, R. L. Huffman Cont. Car. App., 11-13-59, Div. 1. 


23.60 Applicant, for at least year prior to hearing, and even after 
instant application was filed, conducted operations in interstate commerce 
without authority in flagrant disregard of certificate or permit requirements 
of Act. Even if need for his proposed service had been established, wilful 
unlawful operations performed by this applicant would compel finding him 
unfit to receive grant of authority. MOC-117969, S. J. Smith Cont. Car. App., 
11-3-59, Div. 1. 


23.62 Good Faith 


23.62 Under lease arrangement applicant has continued to operate 
and to assume complete responsibility for operation of his equipment. He, 
therefore, in effect has been conducting unauthorized operation. Commis- 
sion is reluctant, however, to deny, in circumstances here disclosed, authority 
to continue operation for which need has been shown. Moreover, evidence 
does not establish any wilful violation of law, or any wilful purpose to evade 
it. Concluded that applicant is fit and able, financially and otherwise, to 
conduct proposed operation to limited extent herein authorized. This is not 
to be construed, however, as condoning past unauthorized operations. MO- 
118668, B. P. Crawford Com. Car. App., .... M. C. C. ...., 11-16-59, 
Div. 1. 

23.62 Although applicant has admittedly engaged in transportation of 
pigeons in past, believing no authority therefor was necessary, there is no 
showing that his actions were knowingly and wilfully performed for purpose 
of flouting provisions of Act. Fact that he applied promptly for authority 
when advised of requirement negates such conclusion. He is experienced in 
type of operations involved and is financially fit to perform them. In cir- 
cumstances, evidence as to past unauthorized operations does not warrant 
negative finding with regard to his fitness, or proper basis for denial of 
application. MOC-117696, P. J. Florio Com. Car. App., 11-9-59, Div. 1. 
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23.63 Reformation 


23.63 In view of facts that applicant was not informed of illegality, 
and that he expressed his intention at hearing to discontinue any illegal 
operations, such operations should not be considered bar to grant of author- 
ity herein in view of need for proposed service shown by shipper. Circum- 
stances here do not warrant finding that applicant is unfit to perform pro- 
posed service, but applicant should discontinue any unauthorized operations 


until he obtains appropriate authority. MC-118431, E. M. Young Cont. Car. 
App., 10-27-59. Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Applicant’s failure to properly remit amounts set aside for 
transportation taxes constitutes no bar to grant of operating authority in 
circumstances here disclosed. Commission has no jurisdiction over this 
matter and, moreover, protestants do not contend, nor is there any evidence, 
that applicant is guilty of any unlawful evasion of any federal tax laws. 
MC-118668, B. P. Crawford Com. Car. App., .... M. C. C. ...., 11-16-59, 
Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 Burden of proof is upon applicant to show that proposed service 
is or will be required by present or future public convenience and necessity. 
In determining issue of public convenience and necessity, primary question, 
in substance, is whether proposed operation is responsive to public demand 
or need. MOC-50132, Sub 57, Central & Southern Truck Lines, Inc. Ext.— 
Springhill, La., 11-16-59, Div. 1. 


24.01 In determining whether particular motor carrier operation is 
required by public convenience and necessity, three major points must be 
considered: (1) Would new operation serve useful public purpose responsive 
to public demand or need; (2) can this public purpose be served as well by 
existing transportation facilities; and (3) could it be served by applicant 
without endangering operations of existing carriers contrary to public 
interest. 1M. C. C. 190, 203. Phrase ‘“‘convenience and necessity’’ implies 
more than mere adequacy or availability of agencies by which traveler can 
be conveyed from one point to another. Public normally is entitled to best 
transportation services available, and proposal to offer new and distinctive 
type of service may justify grant of authority even though reasonably ade- 
quate service of different type is available. MC-75289, Sub 13, D. C. Transit 
re Inc. Ext.—Limousine Service Bet. Washington, D. C. & New York, 
|. . M.C.C. ...., 10-21-59, Div. 1. 


24.01 In absence of convincing evidence of showing of need for ap- 
plicant’s proposed service which existing carriers cannot or will not satisfy, 
application should be denied. MC-61396, Sub 66, Herman Bros., Inc. Ext.— 
Crude Oil, 11-17-59, Div. 1. 


24.01 Additional service should not be authorized unless it is shown 
that service of existing carriers is inadequate to meet reasonable transpor- 
tation needs of shipping public. MC-105461, Sub 11, B. H. Herr Ext.— 
Cambria County, Pa., 11-10-59, Div. 1. 


24.01 Past continued performance of lawful transportation under 
proviso is in itself evidence of public need for continuance thereof. 38 
M. C. C. 547; 45 M. C. C. 211; and 57 M. C. C. 395. MC-F-7127, R. 8. 
Jameson, Jr.—Control—Hopwood Transp. Co., Inc., 11-5-59, Div. 4. 
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24.01 Until existing service has been shown to be inadequate in some 
material respect, another carrier should not be permitted to enter field, and 
application should be denied. MC-115959, Sub 1, Leon Libman Cont. Car. 
App., 11-5-59, Div. 1. 

24.01 Commission cannot authorize institution of proposed new and 
competing service in absence of showing that present services are inadequate 
to meet reasonable transportation requirements of supporting groups. Con- 
sequently application must be denied. MC-117822, L. E. Mergenthaler & B. 
V. Davis Com. Car. App., 11-17-59, Div. 1. 

24.01 Supreme Court points out in 355 U. S. 33 that in determining 
whether grant of motor carrier operating authority is required by public 
convenience and necessity, Commission must consider inherent advantages 
possessed by motor carriage as compared to other modes of transportation, 
in this case rail carriage. But it was not held in that case that shipper 
is automatically entitled to motor carrier service merely by pointing out 
that it possesses certain advantages over rail service. MC-103378, Sub 122, 
Petroleum Carrier Corp. Ext.—Clay Slurry, .... M. C. C. ...., 10-21-59, 
Div. 1. ; 


24.01 -In applications of this type, it is incumbent upon applicant to 
establish by convincing evidence that there exists present or foreseeable 
need for proposed service. This is particularly true where, as here, sup- 
porting shippers consider that their transportation requirements can be met 
only by carrier having authority to serve all points in broad multi-state 
territory and where protestants, individually and collectively, can provide 
service to principal cities and towns in that territory. MC-112148, Sub 12, 
J. H. Powers Ext.—Westfield, N. Y., 10-29-59, Div. 1. 

24.01 ‘Applicant has burden of establishing that service is needed, 
which cannot or will not be provided by existing carriers. Fact that exist- 
ing carriers are not participating in traffic, through no apparent fault of 
their own, affords no basis for depriving them of potential freight. MC- 
85255, Sub 5, Puget Sound Truck Lines, Inc. Ext.—Wood Chips & Sawdust, 
11-5-59, Div. 1. 


24.01 Burden is upon applicant to show that existing carriers cannot 
or will not satisfactorily perform considered service. MC-31444, Sub 45, 
Schreiber Trucking Co., Inc. Ext.—Removal of Restrictions, 10-26-59, Div. 1. 

24.01 In circumstances presented, it was not incumbent upon appli- 
cant to provide that service of carrier which indicated no interest in pro- 
viding proposed service could not meet shipper’s needs. MC-31438, Sub 11, 
R. O. Wetz Ext.—Ferro Alloys, .... M. C. C. ...., 11-9-59, Commission. 


24.01 Fact that other carriers may acquire duplicating authority under 
“grandfather rights’’ cannot be considered in proceeding such as this, where 
no “grandfather” applicant opposes grant. MC-118431, E. M. Young Cont. 
Car. App., 10-27-59, Div. 1. 


24.03 Contract Carriage 


24.03 Since traffic of Continental would normally be backhaul traffic, 
it does not appear that vehicles would, as usual practice, be assigned to this 
customer for continuing periods of time; and since Continental has been 
satisfactorily using common carriers for same service and is not shown to 
have any special transportation requirements, applicant has failed to meet 
its burden of proving that specialized service is involved. MC-96098, Sub 18, 
H. H. Follmer Contract Hauling, Inc. Ext.—Baltimore, Md., .... M. C. C. 

.., 11-9-59, Commission. 

24.03 In determining whether issuance of contract carrier permit 
will be consistent with public interest and National Transportation Policy, 
sec. 209(b) of Act directs Commission to consider following five factors: 
(1) Number of shippers to be served by applicant; (2) nature of service 
proposed; (3) effect which granting of authority would have upon services 
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of protesting carriers; (4) effect which denial of application would have 
upon applicant and/or supporting shipper; and (5) changing character of 
shipper’s requirements. Each factor shall be applied to instant application. 
It should be noted, however, that these are not factors that must be con- 
sidered exclusively. Other matters affecting public interest and National 
Transportation Policy must also be examined. MC-118606, R. L. Huffman 
Cont. Car. App., 11-13-59, Div. 1. 


24.03 In determining application for contract carrier authority, factor 
which must be considered is whether supporting shipper has need for service 
that existing common carrier is unable to provide. 79 M. C. C. 695. MC- 
118793, J. F. McCarthy Cont. Car. App., 11-12-59, Div. 1. 


24.03 In determining whether grant of contract carrier authority 
would be consistent with public interest and National Transportation Policy, 
due consideration must be given to service of existing carriers, and whether 
such carriers are able and willing to transport available traffic and thus to 
satisfy reasonable transportation requirements of supporting shippers. MC- 
117969, S. J. Smith Cont. Car. App., 11-3-59, Div. 1. 


24.03 Fact that applicant intends to operate as contract carrier as 
defined in sec. 203(a)(15) of Act by confining its service to supporting 
shipper does not of itself make actual transportation service proposed ma- 
terially different from that provided by existing common carriers; nor does it 
necessarily follow that common carrier, which must render service to other 
shippers, cannot provide this shipper with reasonably adequate transporta- 
tion service. 79 M. C. C. 695. MC-43468, Sub 7, Victory Motor Freight, 
Inc. Ext.—Butler, Pa., 10-28-59, Div. 1. 


24.09 Substitution of Contract for Private Carriage 


24.09 Denial of instant application undoubtedly will result in con- 
tinuation of private carriage presently employed by this shipper. Granted. 
MC-107107, Sub 93, Alterman Transport Lines, Inc. Ext.—Fla., .... M. C. C. 

-, 11-9-59, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 In order to support finding of public convenience and necessity, 
it is requisite that there be evidence to establish, with reasonable definiteness, 
sufficient traffic will move to specific destination points or areas to warrant 
granting of authority. Authority cannot be granted merely in order that 
shipper may have such service available in event need for transportation 
arises. MOC-50132, Sub 57, Central & Southern Truck Lines, Inc. Ext.— 
Springhill, La., 11-16-59, Div. 1. 


24.10 While grant of this authority would probably be of some con- 
venience to shipper, mere convenience alone without showing of need for 
such service is not sufficient basis for grant of this authority. MC-1133888, 
Sub 24, L. C. Newton Trucking Co. Ext.—Fla. & Va., 11-5-59, Div. 1. 


24.11 Preference or Desire 


24.11 Shipper’s preference for particular carrier does not provide 
proper basis for granting of authority for new competitive service, par- 
ticularly where, as here, there are number of carriers available that offer 
service similar to that proposed, including drop-off of shipments en route. 
MC-113855, Sub 32, International Transport, Inc. Ext.—Winona, Minn., .... 
mm. GC. G acc cy LER TOe, Gav. 1. 


24.11 At most, evidence establishes preference for applicant’s pro- 
posed service. This is insufficient proof here to warrant grant of authority 
sought. MC-85255, Sub 5, Puget Sound Truck Lines, Inc. Ext.—Wood Chips 
& Sawdust, 11-5-59, Div. 1. 
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24.11 Since existing service is satisfactory and plentiful, shipper’s 
mere desire for services of this particular applicant does not support finding 
of public convenience and necessity. MC-7381, Sub 5, Webb’s Transfer, Inc. 
Ext.—Baltimore, Md., 11-10-59, Div. 1. 


24.13 Use of Existing Carriers 


24.13 Although rail and private motor carriage may not be entirely 
adequate for these movements, supporting shippers have not seen fit to 
utilize or at least to test services of Consolidated or Mitchell, which it can- 
not be concluded are inadequate or unable in any way to handle satis- 
factorily considered traffic. MC-116587, Sub 1, Eastern-Western Trucking, 
Inc. Ext.—Oregon, 11-17-59, Div. 1. 

24.13 In view of previous determination regarding adequacy of ex- 
isting service, which service has never been utilized by shipper, finding is 
not warranted that new service should be authorized or that shipper will be 
adversely affected by denial of this application. MC-118606, R. L. Huffman 
Cont. Car. App., 11-13-59, Div. 1. 


24.13 Until service now authorized has been tested and found wanting, 
Commission cannot justifiably find need for additional transportation from 
plant site to points in affected states. MC-117344, Sub 12, Maxwell Co. Ext. 
—Daviess County, Ky., 11-4-59, Div. 1. 

24.13 Complaints as to service of any of existing carriers are general 
and relate to matters of convenience, principally in various peddle runs, 
rather than to substantive deficiencies in service. Additional service should 
not be authorized in these circumstances until it has been shown that exist- 
ing service has been tried and found to be inadequate in some material 
respect. MC-112049, Sub 6, McBride’s Exp., Inc. Ext.—TIll. Counties, 11-2-59, 
Div. 1. 

24.13 Until protestant’s service has been tried and found inadequate 
in some substantial respect, Commission may not conclude that need exists 
for new service between same points. MC-531, Sub 97, Younger Bros., Inc. 
Ext.—N. Car. & Tenn., 11-10-59, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Fact that Parkville does not have terminal in immediate vicinity 
of Wilmington, on this record, does not warrant conclusion that protestant 
is unable to provide additional service to shipper at that point. MO-15859, 
Sub 4, W. E. Hine Ext.—Bet. Points in Five States, 11-12-59, Div. 1. 


24.17 Patronage of Unauthorized Operation 


24.17 While past operation, standing alone, is not controlling of issues, 
it may be considered with other evidence to determine whether proposed 
service is required by public. MC-118668, B. P. Crawford Com. Car. App., 

owe, Mee Gy. Qe. ccecy Saree, Ear 3. 


24.17 Since applicant has been serving public for several years, it is 
clear that his service developed in response to specific public need which 
was not available and which public will continue to require. MO-117696, 
P. J. Florio Com. Car. App., 11-9-59, Div. 1. 


24.2 Traffic Available 
24.20 Generally 


24.20: As no shipments have heretofore moved to any of remaining 
points in proposed destination territory, applicant apparently relies upon 
fact that shipper contemplates selling its products to potential customers 
located in such territory, and resulting implication that shipments may move 
to any point where shipper happens to make sale at some time in future. 
Such evidence does not establish any traffic pattern, nor give any reasonable 
basis for finding that there will be any traffic in reasonably foreseeable 
future going to any specific point or territory. MO-50132, Sub 57, Central 
& Southern Truck Lines, Inc. Ext.—Springhill, La., 11-16-59, Div. 1. 
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24.24 Contingently or Speculatively 


24.24 Inbound movement of natural latex from Charleston storage 
facility is dependent on future establishment of such facility. It is not clear 
when or under whose auspices facility would be established. Accordingly, 
evidence is too vague and speculative to justify grant. MC-116459, Sub 7, 
Asphalt Haulers Co. Ext.—Whitfield County, Ga., 10-30-59, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 Shipper’s primary objection to using Melton’s service is that its 
rates are thought to be too high, but this is not matter to be considered in 
proceeding of this kind. MC-117969, S. J. Smith Cont. Car. App., 11-3-59, 
Div. 1. 


24.4 Adequacy of Facilities 
24.40 Generally 


24.40 Although shipper asserts generally that it has to resort to 
private carriage because of lack of available equipment at Kansas City 
from existing motor carriers, this claim is entitled to but little consideration 
in absence of probative evidence of specific and substantial failures by spe- 
cific carriers to provide equipment. MC-61396, Sub 66, Herman Bros., Inc. 
Ext.—Crude Oil, 11-17-59, Div. 1. 


24.40 Showing that on one occasion carrier’s vehicle was subjected to 
mechanical breakdown does not establish that its services are materially 
inadequate. MC-118612, Sub 2, Terra Cotta Truck Service, Inc. Com. Car. 
App., 11-5-59, Div. 1. 

24.44 Tank Truck Equipment 

24.44 Availability of tank-truck service will undoubtedly facilitate 
conversion from packaged to bulk deliveries and, because latter is more 
economical method of shipment, should result in substantial increase in 
volume of latex compounds moving in bulk to points in that state. MO- 
61403, Sub 33, Mason & Dixon Tank Lines, Inc. Ext.—Latex Compounds, 
11-9-59, Div. 1. 

24.46 Special Truck Equipment 

24.46 In view of fact that type of gases involved herein have moved 
in conventional open-top trailers in past, shipper’s assertion that specially 
designed trailers are required for proposed operation is not convincing. 
MC-43468, Sub 7, Victory Motor Freight, Inc. Ext.—Butler, Pa., 10-28-59, 
Div. 1. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 There is both motor and rail service available, and there is no 
indication that such service is either inadequate or unsatisfactory, in any 
material respect. In circumstances, application should be denied. MC- 
96098, Sub 18, H. H. Follmer Contract Hauling, Inc. Ext.—Baltimore, Md., 

. M. C. C. ...., 11-9-59, Commission. 


24.50 Peak period, emergency, or abnormal demands for service which 
cannot be met by existing carriers are not proper basis upon which to 
predicate grant of operating authority. MC-59266, Sub 8, J. H. Yourga Ext. 
—Points in Mich., 11-5-59, Div. 1. 


24.53 Railroad 


24.53 Where motor carrier seeks authority from and to points served 
only by rail carriers, inherent advantages of proposed service are critical 
factor which Commission must assess. 355 U. S. 83. MC-1188838, V. E. 
Hamlett Com. Car. App., 11-16-59, Div. 1. 
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24.53 Apparent adequacy of rail service under less demanding com- 
petitive conditions which previously prevailed does not warrant depriving 
public of new and improved service now needed simply because it will 
divert some traffic from rail carriers. MC-110252, Sub 46, J. J. Williams, 
Inc. Ext.—Fertilizer from Canada, 11-9-59, Div. 1. 


24.6 Adequate Quality of Service 
24.68 Necessaries 


24.68 Motor carrier service now used by supporting shipper is clearly 
inadequate, as it results in excessive damages and delays. Applicant, there- 
fore, will be granted authority to perform this transportation service. MC- 
107107, Sub 93, Alterman Transport Lines, Inc. Ext.—Fla., .... M. C. C. 

, 11-9-59, Div. 1. 

24.68 Existing common carriers are unable to provide expedited and 
specialized service needed to insure delivery of Royal’s products in fresh 
condition at proposed destination points and existing common carrier service 
is inadequate to meet that shipper’s reasonable transportation needs. MC- 
116279, Sub 1, J. H. Black Ext.—Pineville, Ky., 11-13-59, Div. 1. 


24.7 Single-Line Service 
24.70 Generally 


24.70 Where existing joint-line service is otherwise adequate, shipper 
is not entitled to single-line service as matter of right, and remote or 
infrequent occurrences of damages to shipments, or occasional delay in 
delivery does not indicate genuine inadequacy of such service. MC-109210, 
Sub 133, C. B. Herndon Ext.—Wooden Doors & Plastic Products, 11-10-59, 
Div. 1. 

24.70 Shippers are not entitled normally to single-line service to each 
point where interline service is available thereto unless it can be shown that 
latter service is inadequate for their reasonable transportation needs. MC- 
110505, Sub 50, Ringle Truck Lines, Inc. Ext.—Kokomo, Ind., 11-9-59, 
Div. 1. 


24.78 Shippers’ Requirements 


24.78 Because of necessity of interchange with other carriers on east- 
west shipments, service afforded by protestant on such shipments is relative- 
ly slow. Applicant proposes markedly superior service on east-west traffic, 
and shippers have shown need for and are entitied to advantages of such 
improvement. MC-109603, Sub 14, Loo Mac Freight Lines, Inc. Ext.—Off- 
Route Points, 10-30-59, Div. 1. 


24.9 Particular Type of Passenger Service 
24.90 Generally 


24.90 Distinctive features claimed for applicant’s service are relative 
privacy afforded by seven passenger limousines, individual reclining seats, 
telephone service, and dictating machines. 

Although features which applicant would offer might be attractive to 
limited portion of traveling public, they are not so distinctive as to trans- 
form what is essentially regular route point-to-point operation into new and 
distinctive type of service. MC-75289, Sub 13, D. C. Transit System, Inc. 
a? —Limousine Service Bet. Washington, D. C. & New York, N. Y., ... 

, 10-21-59, Div. 1. 


25. Alternate Routes or Gateways 
25.0 Generally 
25.07 Requisite Proof 


25.07 Applicant has shown that some economies would accrue to its 
benefit if it were allowed to operate over most direct routes available. Such 
economies indirectly benefit public through more efficient and economical 
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service and thus constitute, in themselves, showing of public convenience and 
necessity. In absence of any showing that applicant could institute new 
service or service so different from that presently provided as to materially 
improve applicant’s competitive position to detriment of existing carriers, 
application should be granted. MC-52751, Sub 16, Ace Lines, Inc. Ext.— 
Elimination of Wilmington, Ill. Gateway, .... M. C. C. ...., 11-17-59, 
Div. 1. 


25.07 In order to justify grant of alternate-route authority solely on 
basis of operating economy and convenience, applicant must show: (1) that 
it is presently operating between considered termini over practicable and 
feasible service route; (2) that it is effective competitor for traffic with 
other carriers operating between termini; and (3) that competitive situation 
will remain unchanged. MC-2900, Sub 94, Great Southern Trucking Co. 
(now reentitled Ryder Truck Lines, Inc.) Ext.—Hazlehurst, Ga., 10-27-59, 
Div. 1. 


25.07 Applicant for alternate route authority must show that it oper- 
ates between termini to be served over practicable and feasible service route, 
transporting substantial amount of traffic over such route, in actual com- 
petition with existing carriers between affected points; and that no new 
service will result which will substantially change existing competitive 
situation between it and existing carriers. When route over which operations 
are being conducted contains previously granted alternate route, applicant 
must further show that such alternate route would not materially shorten 
or improve its operations over basic service route, and that past operations 
relied on could have been conducted with equal competitive effectiveness 
over service route. See 69 M. C. C. 205 and 71 M. C. C. 93. MOC-1124, 
Sub 133, Herrin Transp. Co. Ext.—Shreveport, .... M. C. C. ...., 11-9-59, 
Commission. 


25.08 Granted Upon Requisite Showing 

25.08 Alternate Routes Granted by Div. 1: 
Great Southern Trucking Co., MC-2900, Sub 94, Hazlehurst, Ga., 10-27-59. 
25.09 Denied for Failure of Proof 

25.09 Alternate Routes Denied by Div. 1, unless otherwise stated: 
Herrin Transp. Co., MC-1124, Sub 133, Shreveport (La.), ....M.C.C....., 

11-9-59, Commission. Prior report, 8-28-59, reversed. 

25.4 Improved or New Service 

25.40 Generally 


25.40 Savings of 138 miles in distance and of about four hours in 
operating time that will be achieved by use of considered alternate route 
will not be sufficiently great to change materially service rendered by appli- 
cant between either Greenville or Charlotte and Jacksonville. MC-2900, 
Sub 94, Great Southern Trucking Co. (now reentitled Ryder Truck Lines, 
Inc.) Ext.—Hazlehurst, Ga., 10-27-59, Div. 1. 

25.40 Applicant’s disavowal of any intent to use instant proposal to 
improve quality of its service can be accorded little weight, for it is in no 
way binding and increased or unforseen competitive pressures in future 
might impel carrier to different view. MC-1124, Sub 133, Herrin Transp. 
Co. Ext.—Shreveport, .... M. C. C. ...., 11-9-59, Commission. 


26. Preservation of Sound Transportation Conditions 
26.6 Competition 
26.60 Generally 


26.60 Protestant should be given opportunity to serve shipper to points 
in this area before authorizing competing operation. MC-115575, Sub 2, 
Ronald Giesler Ext.—Minn., 10-26-59, Div. 1. 
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26.62 Destructive 


26.62 In absence of showing that such complete service is actually 
needed, Commission would not be fostering sound transportation system to 
grant rights to applicant duplicative of those held by Crow. MO-118612, 
Sub 2, Terra Cotta Truck Service, Inc. Com. Car. App., 11-5-59, Div. 1. 


26.7 Effect Upon Other Carriers 
26.71 Rights of Existing Carriers 


26.71 Before new service, such as one proposed, may be authorized, 
it must be established that existing carriers have been unable or unwilling 
to satisfy reasonable transportation requirements of shippers in involved 
area. MC-117714, T. V. Halladay Com. Car. App., 11-16-59, Div. 1. 


26.71 In order to foster sound transportation system, existing carriers 
should normally be accorded right to transport all of traffic which they can 
adequately handle as against carrier seeking to enter field. MC-10968D, Sub 
85, W. S. Hatch Co. Ext.—Anaheim, Calif., 10-26-59, Div. 1. 


26.71 Existing carriers are entitled to handle all traffic within scope 
of their authority which they are fit, willing, and able to handle before new 
service will be authorized. MC-109210, Sub 1383, C. B. Herndon Ext.— 
Wooden Doors & Plastic Products, 11-10-59, Div. 1. 


26.71 Existing carriers generally should be accorded opportunity to 
transport all traffic which they can economically and efficiently handle be- 
fore competitive service is authorized. MC-118606, R. L. Huffman Cont. 
Car. App., 11-13-59, Div. 1. 

To Same Effect: 


MC-113388, Sub 24, L. C. Newton Trucking Co. Ext.—Fla. & Va., 
11-5-59, Div. 1. 


26.71 Opposing carriers should be afforded opportunity to demonstrate 
their ability to provide desired service before additional service is authorized. 
MC-85255, Sub 5, Puget Sound Truck Lines, Inc. Ext.—Wood Chips & Saw- 
dust, 11-5-59, Div. 1. 


26.71 Authorized carriers should be given opportunity to demonstrate 
their ability to provide adequate and efficient service before new service is 


authorized. MC-531, Sub 97, Younger Bros., Inc. Ext.—N. Car. & Tenn., 
11-10-59, Div. 1. 


26.74 Motor Truck Carriers 


26.74 There is nothing in record to warrant conclusion that diversion 
of east-west freight from protestant would be so great as to jeopardize con- 
tinuance of protestant’s north-south service. MC-109603, Sub 14, Loo Mac 
Freight Lines, Inc. Ext.—Off-Route Points, 10-30-59, Div. 1. 

26.74 Grant of application would operate to deprive protestant of op- 
portunity to handle shipper’s traffic, service which it can provide readily, 
before additional carrier is authorized to enter field as its competitor. MC- 
118793, J. F. McCarthy Cont. Car. App., 11-12-59, Div. 1. 


26.74 Any advantage that might be accrued to shipper through having 
proposed service available for its possible future needs is outweighed by 
potential adverse effects upon opposing rail carriers which depend for large 
share of their revenues upon clay traffic originating in Ga. counties under 
consideration. MC-103378, Sub 122, Petroleum Carrier Corp. Ext.—Clay 
Slurry, .... M.C.C. ...., 10-21-69, Div. 1. 


26.76 Rail Carriers 


26.76 Granting of application will have no appreciable adverse effect 
upon services of opposing rail protestants since shipper will continue to use 
their services whenever possible and will not divert any of its normal rail 
traffic to applicant. MC-101476, Sub 18, H. N. Dahlsten Ext.—Lawrence, 
Be, 2060 Ms S.C. os vy BOS8, Die. 1. 
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26.76 Authorization of proposed service from Pueblo will result in 
some diversion of traffic from railroads, however, Commission would not be 
justified in withholding needed motor service for this reason inasmuch as 
rail service alone is not capable of meeting shipper’s transportation needs. 
MC-40007, Sub 63, Reliable Transp. Co. Ext.—Denver & Pueblo (Colo.), 
10-23-59, Div. 1. 


26.76 Any adverse effect that grant of authority here will have on 
rail carriers will be offset by advantages accruing to shipping public. MC- 
47038, Sub 17, Ship-By-Truck Co. Ext.—Loring, Kan., 11-12-59, Div. 1- 


27. Disposition of Applications 


27.2 Motor Bus Operations 
27.22 Denied 


27.22 Applications for New or Extended Motor Bus Operations Denied 
by Div. 1: 


D. C. Transit System, MC-75289, Sub 13, Limousine Service bet. Washington, 
D. C. & New York, N. Y., ... _M.C. C. , 10-20-59. 


Mergenthaler, L. W., & B. V. Davia, MC-117822, Com. Car. App., 11-17-59. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Granted by Div. 1, unless otherwise stated: 


Ace Lines, Inc., MC-52751, Sub 16, Elimination of Wilmington, Ill., Gateway, 
M. C. Cc. , 11-17-59. 


anennas Transport Lance, Inc., MC-107107, Sub 93, Fla., 
11-9-59. Prior report, 77 M. C. C. 177, modified. 


Appleyard’s Motor Transp. Co., Inc., MC-59854, Sub 11, Aviation Fuel. 
11-4-59 (embraced in MC-31600, Sub 459). 


Asphalt Haulers Co., MC-116459, Sub 6, Latex Compounds, 11-9-59 (em- 
braced in MC-61403, Sub 33). 


Cicalese, V. J., MC-117746, Com. Car. App., Sec. 7(c), .. 
11-10-59. 

Contract Steel Carriers, Inc., MC-96505, Sub 27, Conversion Proceeding, 
11-13-59. 

Cope, J. C., MC-98404, Sub 3, Com. Car. App., 10-27-59, Div. 4 (embraced 
in MC-F-6891). 

Crawford, B. P., MC-118668, Com. Car. App., .... M. C. C. » 11-16-59. 

Direct Transit Lines, Inc., MC-106603, Sub 54, Fertilizer, 11-5-59. 


Eastern Transp. Corp., dba Bailey’s Exp., MC-96818, Sub 1, (Md.), 11-5-59, 
Div. 4 (embraced in MC-F-7127). 


Erwin, A. R., MC-90764, Sub 15, Com. Car. “Grandfather” App., 11-6-59. 
Florio, P. J., MC-117696, Com. Car. App., 11-9-59. 

Giesler, Ronald, MC-115575, Sub 2, Minn., 10-26-59. 

Hall’s Motor Transit Co., MC-67646, Sub 49, McAlisterville, Pa., 11-4-59. 
Hamlett, V. E., MC-118883, Com. Car. App., 11-16-59. 


Herndon, C. B., MC-109210, Sub 133, Wooden Doors & Plastic Products, 
11-10-59. 


Hine, W. E., MC-15859, Sub 4, Bet. Points in Five States, 11-12-59. 
Huston, Wm. H., MC-104523, Sub 15, Grand Saline, Texas, 11-3-59. 
J & M Transp. Co., Inc., MC-115311, Sub 18, Salt, 11-4-59. 
Kurtz, W. P., MC-113533, Sub 20, Ky. & W. Va., 10-26-59. 


eee ee 
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27.31 Granted (Continued) 

Loo Mac Freight Lines, Inc., MC-109603, Sub 14, Off-Route Points (Ala.), 
10-30-59. 

Merrill, P. E., MC-3252, Sub 23, Aviation Fuel, 11-4-59 (embraced in MC- 
31600, Sub 459). 

Mutrie Motor Transp., Inc., P. B., MC-31600, Sub 459, Aviation Fuel, 
11-4-59. 

Newton Trucking Co., L. C., MC-113388, Sub 24, Fla. & Va., 11-5-59. 


Prue Motor Transp., Inc., MC-34930, Sub 18, Aviation Fuel, 11-4-59 (em- 
braced in MC-31600, Sub 459). 


Refrigerated Transport Co., Inc., MC-107515, Sub 313, Salem, Va., 11-9-59. 
Reliable Transp. Co., MC-40007, Sub 63, Denver & Pueblo (Colo.), 10-23-59. 
Ship-By-Truck Co., MC-47038, Sub 17, Loring, Kan., 11-12-59. 


Strawn, Inc., MC-3690, Sub 12, Conversion Proceeding, .... M.C.C.. .... ‘ 
11-10-59. 

Terra Cotta Truck Service, Inc., MC-118612, Sub 2, Com. Car. App., 11-5-59. 

Wetz, R. O., MC-31438, Sub 11, Ferro Alloys, .... M. C. C. ...., 11-9-59, 


Commission. Prior report, 3-17-59, reversed. 
Williams, Inc., J. J., MC-110252, Sub 46, Fertilizer from Canada, 11-9-59. 
Younger Bros., Inc., MC-531, Sub 97, N. Car. & Tenn., 11-10-59. 
27.32 Denied 
27.32 Applications by Motor Truck Common Carriers for New or Ex- 
tended Operations Denied by Div. 1: 
Asphalt Haulers Co., MC-116459, Sub 7, Whitfield County, Ga., 10-30-59. 
meee ry MC-60303, Sub 6, “Grandfather” Rights, .... M. C. C. 
11-9-59. 
Central : — Truck Lines, Inc., MC-50132, Sub 57, Springhill, La., 
11-16-59. 
Eastern-Western Trucking, Inc., MC-116587, Sub 1, Oregon, 11-17-59. 
Halladay, T. V., MC-117714, Com. Car. App., 11-16-59. 
Hatch Co., W. S., MC-109689, Sub 85, Anaheim, Calif., 10-26-59. 
Herman Bros., Inc., MC-61396, Sub 66, Crude Oil, 11-17-59. 
Herr, B. H., MC-105461, Sub 11, Cambria County, Pa., 11-10-59. 
International Transport, Inc., MC-113855, Sub 32, Winona, Minn., 


i ae ee 
Mason & Dixon Tank Lines, Inc., MC-61403, Sub 33, Latex Compounds, 
11-9-59. 


McBride’s Exp., Inc., MC-112049, Sub 6, Ill. Counties, 11-2-59. 


Petroleum Carrier Corp., MC-103378, Sub 122, Clay Slurry, .... M. C. C. 
o eee, 10-21-59. 


Powers, J. H., MC-112148, Sub 12, Westfield, N. Y., 10-29-59. 
Puget Sound Truck Lines, Inc., MC-85255, Sub 5, Wood Chips & Sawdust, 


11-5-59 
Ringle Truck Lines, Inc., MC-110505, Sub 50, Kokomo, Ind., 11-9-59. 
Robertson Tank Lines, Inc., MC-116077, Sub 61, Clay, .... M. C. C. ...., 


10-21-59 (embraced in MC-103378, Sub 122). 


Schreiber Trucking Co., Inc., MC-31444, Sub 45, Removal of Restrictions, 
10-26-59. 


Webb’s Transfer, Inc., MC-7381, Sub 5, Baltimore, Md., 11-10-59. 
Yourga, J. H., MC-59266, Sub 8, Points in. Mich., 11-5-59. 
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27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Motor Truck Contract Carriers for New or Ex- 
tended Operations Granted by Div. 1: 


Black, J. H., MC-116275, Sub 1, Pineville, Ky., 11-13-59. 


a ba N., MC-101476, Sub 18, Lawrence, Kan., .... M. C. C. ...., 

Young, E. E., MC-118431, Cont. Car. App., 10-27-59. 

27.42 Denied 
27.42 Applications by Motor Truck Contract Carriers for New or Ex- 

tended Operations Denied by Div. 1, unless otherwise stated: 

Follmer Contract Hauling, Inc., H. H., MC-96098, Sub 18, .... M. C. C. 
«.«., 11-9-59, Commission. 

Huffman, R. L., MC-118606, Cont. Car. App., 11-13-59. 

Libman, Leon, MC-115959, Sub 1, Cont. Car. App., 11-5-59. 

Maxwell Co., MC-117344, Sub 12, Daviess County, Ky., 11-4-59. 

McCarthy, J. F., MC-118793, Cont. Car. App., 11-12-59. 

Smith, S. J., MC-117969, Cont. Car. App., 11-3-59. 

Victory Motor Freight, Inc., MC-43468, Sub 7, Butler, Pa., 10-28-59. 


29. Abandonment 


29.0 Generally 
29.03 Passenger Train Service 


29.03 Upon investigation, found that (a) operation by Chicago & N. 
W. Ry. Co. of passenger trains Nos. 514 and 515 between Chicago, Ill. and 
Minneapolis, Minn., is not required by public convenience and necessity and 
continued operation thereof will unduly burden interstate commerce; and 
(b) continuance of operation by Chicago & N. W. Ry. Co. of passenger 
trains Nos. 514 and 515 between Elroy, Wis. and Mankato, Minn., and of 
passenger trains Nos. 510 and 511 between Chicago, Ill. and Duluth, Minn. 
is required by public convenience and necessity and will not unduly burden 
interstate or foreign commerce, and such service ordered continued for 
period of one year from date hereof. Investigation discontinued. F. D. 
20681, Chicago & N. W. Ry. Co.—Discontinuance of Service bet. Chicago, 
tll. & Duluth, Minneapolis & Mankato, Minn., .... I. C. C. ...., 11-19-59, 
Div. 4. 

29.03 Among others, factors to be considered in case of this nature 
are populations of communities served, use made by public of service sought 
to be discontinued, other means of transportation in area and financial 
losses sustained by carrier in providing service. 271 U. S. 153. Of course, 
no one factor, standing alone, is decisive or in any manner controlling. 

Upon investigation found that operation by New Jersey & N. Y. R. Co. 
of passenger train No. 1611 from Hoboken, N. J. to Spring Valley, N. Y., is 
not required by public convenience and necessity and continued operation 
thereof will unduly burden interstate commerce. Investigation ordered 
discontinued. F. D. 20671, New Jersey & N. Y. R. Co. (Horace Banta, 
Trustee )—Discontinuance of Service from Hoboken, N. J. to Spring Valley, 
Ws Bay cece Gy he Ge 20 s'cg SES, Oe. 4. 


29.2 When Granted 


29.20 Generally 

29.20 Adverse weather conditions had some effect on amount of traffic 
handled on line during years 1956-57, and with return of more normal 
conditions, additional traffic reasonably may be anticipated. System opera- 
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ting losses, if any, sustained by applicant from operation of line are shown 
by record to be nominal. Under circumstances, abandonment should not be 
permitted at this time. F. D. 20336, Chicago, R. I. & P. R. Co.—Abandon- 
ment—Guthrie Center, Iowa, Branch, 10-23-59, Div. 4. 


29.24 Public Aids 


29.24 Possibility that carrier may receive financial aid from State of 
New Jersey as result of recent legislation is too remote to have any bearing 
in this case. F. D. 20671, New Jersey & N. Y. R. Co. (Horace Banta, 
Trustee)—Discontinuance of Service from Hoboken, N. J. to Spring Valley, 
Me Beg cece bh CO , 11-10-59, Div. 4. 


29.3 Determination of Earnings 


29.30 Generally 


29.30 Changes in operating conditions in area have had, and will con- 
tinue to have, direct effect upon earnings of trains here considered but, on 
record, Commission is left to speculate as to what current situation may be. 
No train discontinuance based upon such uncertainties should be authorized 
unless it clearly appears that public convenience and necessity do not require 
service in question. F. D. 20681, Chicago & N. W. Ry. Co.—Discontinuance 
of Service bet. Chicago, Ill. & Duluth, Minneapolis & Mankato, Minn., .. 

, 11-19-59, Div. 4. 


29.32 Expenses of Involved Line 


29.32 Fact that same employees, after abandonment, are going to 
continue in service on applicant’s system in new positions does not mean 
that their wages on their present positions would not be saved by applicant 
in event such positions were eliminated. These jobs no longer will be paid 
for. Savings from wages may be reduced initially by compliance with em- 
ployee protective conditions prescribed. However, if such direct out-of- 
pocket expenses were not considered savable, issuance of certificate would be 
precluded in practically all abandonment applications. F. D. 20336, Chicago, 
R. I. & P. R. Co.—Abandonment—Guthrie Center, Iowa, Branch, 10-23-59, 
Div. 4. 


29.4 Economic Effect 
29.40 Generally 


29.40 To require carrier to continue to operate this train, particularly 
where daily deadhead movements are necessary to return equipment and 
personnel, would constitute economic waste and would tend further to 
weaken present precarious position of carrier. F. D. 20671, New Jersey & 
N. Y. R. Co. (Horace Banta, Trustee)—Discontinuance of Service from 
Hoboken, N. J. to Spring Valley, N. Y., .... I. C. C. , 11-10-59, Div. 4. 


29.45 Employees 


29.45 In disposing of issues herein, due consideration has been given 
interests of employees whose job assignments are directly involved. Com- 
mission has no authority to impose conditions for protection of employees 
under sec. 18a(1) of Act. 307 1.C.C. 59. F. D. 20681, Chicago & N. W. 
Ry. Co.—Discontinuance of Service bet. Chicago, Ill. & Duluth, Minneapolis 
& Mankato, Minn., .... I. C. C. , 11-19-59, Div. 4. 


29.9 Disposition of Aentummanh Applications 
29.92 Denied 
29.92 Applications by Railroads for Certificates Authorizing Abandon- 
ment Denied by Div. 4: 


Chicago, R. I. & P. R. Co., F. D. 20336, Guthrie Center, Iowa, Branch, 
14.12 miles, 10-23-59. 
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3. FINANCE 
31. Jurisdiction 


31.2 Nonnegotiable Obligations 
31.24 Stock Option Contracts 


31.24 In determining fair value or purchase price, value of nonrail- 
road assets shall be excluded. 

Option tendered by Corinth & C. R. Co., and its stockholders to certain 
rail carriers rejected, in part, as not in conformity with order of Feb. 9, 
1959, prescribing form of option, and optionor required to submit amended 
option. Prior report Feb. 9, 1959. F. D. 20452, Corinth & C. R. Co.— 
Construction, etc.—Counce, Tenn.-Corinth, Miss., 10-21-59, Div. 4. 


31.4 Loan Guaranty Under Part V of Act 
81.40 Generally 


31.40 (1) In F. D. 20398, findings in prior reports as modified by sec- 
ond supplemental order (9-30-59), approving and authorizing guaranty of 
loan in 7 amount of $1,500,000, _ interest, supplemented. Prior 
seperes .... &. & @. » (3-25- 59) and . ca 6 (9-14-59). 

(2) ta F. D. 20399, authority quented to New York, N. H. & H. R. Co. 
to issue not exceeding $1,500,000 principal amount of promissory notes due 
Jan. 1, 1974, and to pledge as part of collateral security therefor, $21,911,- 
000 principal amount of its first and refunding mortgage 4-percent bonds 
series A, due July 1, 2007, $11,500,000 principal amount of its general 
mortgage 4%4-percent income bonds, series A, due July 1, 2022, and $1,068,- 
000 principal amount of extended Providence Term. Co. first mortgage 4%4- 
percent bonds due March 1, 1960. 


(3) In F. Ds. 20372 (9-14-59) and 20397, findings in prior reports as 
modified og second supplemental order (9-30-59), affirmed. F. D. 20372, 
New York, N. H. & H. R. Co. Loan Guaranty, .... I. C. C. , 10-28-59, 
Commission "Loca F. D. 23097, F. D. 20398, and F. D. 20399). 


32. Security Issues 


32.0 Generally 
32.01 Treasury Securities 


32.01 As bonds are to be held in treasury, it is not necessary that 
sinking fund be established at this time. If and when applicant seeks 
authority to sell bonds, it is expected that appropriate provisions will have 
been made for gradual reduction of indebtedness represented by bonds, 
either through sinking fund or other appropriate method. F. D. 20782, 
Texas & N. O. R. Co. Bonds, 11-3-59, Div. 4. 


32.6 Sale of Issues 
32.60 Generally 


32.60 Authorization herein is upon condition that following statement 
be added to prospectus: “In connection with such authorization Interstate 
Commerce Commission does not pass upon merits of securities from an in- 
vestment standpoint, nor has Commission passed upon accuracy or adequacy 
of this prospectus;’’ and any reference to such authorization or approval 
made in any written communication or advertisement in connection with any 
offering of stock shall be followed in same manner by that portion of fore- 
going quoted statement preceding comma. F. D. 20857, Transcon Lines 
Stock, 11-17-59, Div. 4. 

To Same Effect: 


F. D. 20698, Ryder System, Inc. Stock, .... M. C. C. , 11-12-59, 
Div. 4. 
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32.61 Commission or Discount 


32.61 Underwriter’s commission shall not exceed seven percent of 
public offering price of stock. F. D. 20698, Ryder System, Inc. Stock, .... 
M. C. C. ...., 11-12-59, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized by Div. 4: 
Texas & N. O. R. Co. Bonds, F. D. 20782, 11-3-59. (Southern Pac. Co. 
authorized to assume obligation and liability, as guarantor). 


33.1 Acquisition of Equipment 


33.11 Stock 


33.11 Issue of Capital Stock to Finance Acquisition of Equipment 
Authorized by Div. 4: 


Transcon Lines Stock, F. D. 20857, 11-17-59. 
33.13 Notes 


33.13 Note Issues to Finance Acquisition of Equipment Authorized 
by Div. 4: 


Ryder System Securities, F. D. 20699, .... » & ©. scce SEES Ce 
braced in F. D. 20698). 
33.2 Additions & Betterments 
33.21 Railroad Acquisition or Extension 


33.21 Issue of Securities for Acquisition or Extension of Railroad 
Authorized by Div. 4: 


Texas & N. O. R. Co. Bonds, F. D. 20782, 11-3-59. 
33.23 Motor Truck Terminals 


33.23 Issue of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized by Div. 4: 


Ryder System Bonds, F. D. 20697, .... M. C. C. ...., 11-12-59 (embraced 
in F. D. 20698). 


33.24 Railroad Terminals 


33.24 Issues of Securities for Acquisition, Construction or Betterment 
of Railroad Terminals Authorized by Div. 4: 


Texas & N. O. R. Co. Bonds, F. D. 20782, 11-3-59, (Commission’s views as 
to requiring railway companies to retire part of their funded debt 
through establishment of sinking funds are set forth on pages 25-26 
of its 47th Annual Report to Congress.) 

33.3 Working Capital 

33.31 Motor Carrier 


33.31 Issue of Securities to Provide or Replenish Motor Carrier Work- 
ing Capital Authorized by Div. 4: 


Mushroom Transp. Co., Inc. Note, F. D. 20833, 11-3-59. 


33.4 Refinancing 
33.45 Motor Truck 


33.45 Issue of Securities to Refinance, Redeem or Refund Debt or 
Retire Motor Truck Capital Stock Authorized by Div. 4: 


Mushroom Transp. Co., Inc. Note, F. D. 20833, 11-3-59. 
Ryder System, Inc. Stock, F. D. 20698, .... M. C. C. ...., 11-12-59. 
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35. Corporate Reorganization 


35.9 Consummation 
35.99 Allowances 


35.99 Maximum Allowances for Parties and Counsel Prescribed by Div. 


Florida East Coast Ry. Co. Reorganization, F. D. 13170, 10-21-59. (Debtor’s 
estate should not be charged with expense of more than one copy of 
particular transcript for each party.) 


4. SERVICE & OPERATIONS 
41. Transportation 


41.1 Rail 
41.10 Generally 


41.10 Even if Railway Exp. Agency did withdraw contracts, railroad 
carrier herein is still responsible, under its obligation as common carrier 
by railroad, for transportation of such traffic as may be tendered to it, and 
under such obligation would be required to transport such express traffic 
as might be tendered to it notwithstanding absence of any contract with Rail- 
way Exp. Agency. F. D. 20681, Chicago & N. W. Ry. Co.—Discontinuance of 
Service bet. Chicago, Il. & Duluth, Minneapolis & Mankato, Minn., .... 
I. C. C. ...., 11-19-59, Div. 4. 


46. Safety 
46.3 Block Signals 


46.32 Automatic 


46.32 In Matter of Application for Approval of Proposed Modifications 
of Systems or Devices under Paragraph (b), Sec. 25 of Act, as Amended: 

Application of Illinois Term. R. Co. for discontinuance of automatic 
block-signal system between East Peoria, Ill. & point south of Mackinaw 
Jctn., Ill. at point just north of Springfield, Ill., between point south of 
Springfield & Edwardsville, Ill. near Riverton, Ill. & in vicinity of Decatur, 
Ill. granted. No. 28000, Sub 168, Illinois Term. R. Co. BS-Ap. 14220, . 
1. ©. G.. cece LE-SSO, Uv. &. 


Application of Illinois Term. R. Co., Illinois Central R. Co., & Wabash 
R. Co. for approval of discontinuance of automatic block-signal system be- 
tween Neil St., Champaign, & Main St., Urbana, Ill., including removal of 
three two-indication color-light automatic signals & two advance indicator 
signals, conditionally granted. No. 28000, Sub 169, Illinois Term. R. Co. et 
al. BS-Ap. 14250, .... I. C. C. ...., 11-12-59, Div. 3. 


Application of Texas & N. O. R. Co. for approval of discontiuance of 
automatic block-signal system at Hearne, Texas, and modification of auto- 
matic block-signal system in vicinity of Mile Post 118.0, granted. No. 28000, 
Sub 178, Texas & N. O. R. Co. BS-Ap. 14361, .... I. C. C. ...., 11-5-59, 
Div. 3. 


49. Discrimination 


49.1 Equipment Supply 
49.10 Generally 


49.10 Under proposal carrier transporting for shipper who furnishes 
its own container up to 6,000 gal. capacity could furnish to other shippers 
at no extra charge containers exceeding 3,000: gal. in capacity, thus per- 
forming greater or more expensive service on like shipment for one shipper 
than for another under substantially similar circumstances and conditions. 
It cannot be found that this would not result in unjust discrimination be- 
tween shippers. I & S M-12338, Exception to Motor-Classification Rule 5, 
cece Be Ge Ge 6s0ey SEE Bere Bs 
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5. RATE STRUCTURE 
52. Freight Classification 
52.0 Generally 
52.03 Use of Article 


52.03 While single article may not be classified according to use to 
which it is put, its use may be probative in identification of article ~~ 
No. ee Lockheed Aircraft Corp. v. Pan-Atiantic SS Corp., .... I. C. C 

, 10-20-59, Div. 2. 


° 


53. Rate Adjustments 


53.4 Commodity Rates 
53.40 Generally 


53.40 Commodity rates generally reflect specific transportation con- 
ditions which prompt their establishment, and there is no substantial evi- 
dence that circumstances which led to establishment of commodity rates 
also prevail in connection with movements of this commodity from and to 
points under consideration. No. 31442, General Shoe Corp. v. Baltimore & 
[ Be Oy 0 cee 4. G..C. , 10-26-59, Commission. 


53.41 L.C.L. or L.T.L. 


53.41 L.T.L. commodity rates are an anomaly and require special 
justification. On this record, special justification has been shown by need 
for these rates to enable affected shippers to reach Baltimore market. 
I & S M-12598, Wool Cloth—Ashland & Rochester, N. H. to Baltimore, . 

, 11-10-59, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.1 Between What Carriers 
54.15 Motor Carriers—Property 


54.15 Motor common carrier may not charge different rates on ship- 
ment dependent upon whether it is tendered by shipper or by contract car- 
rier acting as agent of shipper. See 8 M. C. C. 391; and 49 M. C. C. 103. 
I & S M-12541, Glassware—Chicago, Ill. to Twin Cities, .... I. C. C 
11-2-59, Div. 3. 


ees 


55. Competitive Ratemaking 


55.0 Generally 
55.01 Right to Meet Competition 


55.01 Motor carriers are entitled to establish rates necessary to meet 
competition, provided rates are compensatory and meet other requirements 
of Act and National Transportation Policy. I & S M-12135, Peddler Service 
—Indianhead Truck Service, Inc., .... I. C. C. , 10-7-59, Div. 2. 


55.02 Umbrella Rates 


55.02 Faster service of particular mode is inherent advantage which 
should not be neutralized by requiring carrier of that mode to maintain 
higher rates than competing agency where rates of latter are fully com- 
pensatory for mode with faster service. On other hand, if it is true that 
complainant here operates at less cost than defendant, that, too, is inherent 
advantage which is entitled to consideration, but it warrants protection 
only where it is reflected in rates charged shipping public. Commission 
cannot insist on rate disparity between two modes merely to enable low 
cost mode to maintain its customary profit. To do so would be contrary to 
provisions of sec. 15a(3) of Act. MO-C-1926, Black Ball Transport, Inc. v. 
Peninsula Truck Lines, Inc., .... I. C. C. ...., 10-22-59, Div. 3. 
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55.04 Market Equalization 


55.04 Shipper claims that proposed rate would remove undue prejudice 
to it and undue preference of competing manufacturer at Baltimore. While 
first-class rate of $3.01 from Baltimore to Cleveland is higher than first- 
class rate of $2.89 from Lancaster, T.L. rate on bottle caps of 79 cents from 
Baltimore is lower than present 82-cent rate from Lancaster. Proposed rate 
of 76 cents would correct that situation. I & S M-12605, Bottle Caps— 
Lancaster, Pa. to Cleveland, Ohio, .... I. C. C. ...., 10-22-59, Div. 2. 


55.04 I & S M-12593, Wool Cloth—Ashland & Rochester, N. H. to 
Baltimore, .... I. C. C. ...., 11-10-59, Div. 2. (Please See 53.41 Same 
Title.) 


55.1 Reduced Rates to Meet Competitive Rates 
55.16 Forwarder 


55.16 Principal proponent of rate under investigation states that it 
was published and is necessary in order to compete with unregulated ship- 
pers’ associations and pool-car operators. Apparent fact that rate regained 
for Blue Ribbon some 200,000 lbs. a month affords some support for claim 
of competitive necessity therefor. No. 32468, S. B. Lifschultz v. Blue 
Ribbon Exp., Inc., .... I. C. C. ...., 11-17-59, Div. 3. 


55.2 Destructive Competition 
55.23 Rail v. Motor Carrier 


55.23 Question of whether destructive competition would result from 
proposed rate reductions is matter for Commission’s determination under 
sec. 15a(3) of Act and National Transportation Policy. 305 I. C. C. 673. 
Competition sought to be met by respondents from and to those points is that 
by private carriage. In these circumstances, it is not apparent that proposed 
southbound rates would have adverse effect upon motor common carriers 
in such manner as to constitute destructive competitive practice. Proposed 
northbound rates do not appear to be needed to attract traffic to respondents, 
and Commission is not satisfied that they would not constitute destructive 
competitive practice in contravention of National Transportation Policy. 
I & S 7026, Fresh Meats—Kansas City to Oklahoma City, .... I. C. C 
10-26-59, Div. 3. 


55.7 Private Carrier Competition 


55.70 Generally 


55.70 No. 82468, S. B. Lifschultz v. Blue Ribbon Exp., Inc., 
I. C. C. ...., 11-17-59, Div. 3. (Please See 55.16, Same Title). 


55.8 Compensativeness 
55.81 Burden of Showing 


55.81 Burden of proof that proposed rates are just and reasonable 
rests upon respondent. Essential element to be considered is compen- 
sativeness of proposed rates. On this record, that burden has not been met. 
I & S M-12589, Rags & Scrap Paper to Lockland & Middletown, Ohio, .. 
I.C. C. ...., 10-27-59, Div. 2. 


55.81 Burden in this proceeding of showing proposed rate to be just 
and reasonable is upon respondents. In failing to show that proposed rate 
would be compensatory, that is, return something above out-of-pocket cost of 
transporting traffic, respondents have failed to sustain that burden. Rate 
that fails to yield compensatory revenue may not receive approval. I[&S8S 
M-12199, Soap & Cleansers—St. Louis, Mo. to Cincinnati, Ohio, .... I. C. C. 
«+++, 11-4-59, Div. 3. 
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55.82 Rail Rates 


55.82 Over direct routes for indicated distances to Bessemer City, 
proposed rates would yield minimum earnings per car, car-mile, and ton- 
mile, respectively, as follows: From Detroit, 812 miles, $514.50, 63.4 cents, 
and 18.1 mills; from Syracuse, 804 miles, $535.50, 66.6 cents, and 19 mills; 
and from Marcus Hook, 528 miles, $395.50, 74.9 cents, and 21.4 mills. 
Average freight revenue received by all class I railroads operating in eastern 
district in 1957 was 55.28 cents per loaded car-mile and 14.82 mills per 
ton-mile. Proposed rates would be reasonably compensatory. I & S 7047, 
Soda Ash—Del., Mich., N. Y., Ohio & Pa. to Bessemer City, N. Car., ....' 
I.C.C. ...., 10-23-59, Div. 2. 


55.83 Motor Carrier Rates 


55.83 No cost data were presented. From rate comparisons of record, 
it is apparent that proposed rate is substantially below general level of 
rates on this commodity in same area, and there is no indication that any of 
compared rates have been approved by this Commission. Proposed rate would 
yield only 33.6 cents a truck-mile for 339 miles. This is relatively low 
revenue, and from evidence, it does not appear that rate would be reason- 
ably compensatory. Burden of proof in this respect is upon proponent. That 
burden has not been sustained. I & S M-12430, Aluminum Ingots—Federal, 
Ill. to South Bend, Ind., .... I. C. C. ...., 11-10-59, Div. 2. 


55.83 Rate comparisons and yields of record indicate that proposed 
rates are reasonably aligned with rates on same commodity from numerous 
competing origins to various destinations in Ind. and Ohio as weil as Louis- 
ville and St. Louis. Many compared rates have been in effect for long period 
of time. In these circumstances, proposed rates are reasonably compensa- 
tory. I & S M-12330, Aluminum Ingots—Federal, Ill. to Wis., .... I. C. C. 
. ++, 10-26-59, Div. 3. 


55.83 Proposed rate appears to be compensatory for respondent. Dis- 
tances over routes of other respondents are not of record; and on evidence 
it cannot be found that proposed rate would be compensatory for other 
respondents. I & S M-12605, Bottle Caps—Lancaster, Pa. to Cleveland, 
Ge, .... LG. CG. ...., 10-SS-58, Div. 3. 

55.83 In proceeding of this nature, burden is upon respondent to show 
that proposed rates are just and reasonable. To this end, it must be demon- 
strated that rates would be compensatory. Fact that they are identical with 
rates recently published on another commodity is insufficient for this pur- 
pose. Cost data of record would not support finding that proposed rates 
would be compensatory. I & S M-12779, Ink—Bet. Huntington, N. Y. & N. 
S. & HR. Ze cece LS. G.....0 005 BEBRSO, Div. 3. 

55.83 There is no indication that radio sets and envelopes have similar 
transportation characteristics, and rate comparison is not convincing. No 
other evidence bearing on compensativeness of proposed rates was presented. 
I & S M-12618, Paper Articles—Metuchen, N. J. to New York, N. Y., .. 
I. C. C. ...., 10-29-59, Div. 3. 


57. Tariffs 


57.1 Publisher 
57.15 Requisite Operating Authority 
57.15 Suspended schedules are beyond scope of respondent’s operating 
authority and are unlawful. I & S M-11999, Cooked Vegetables, Juices— 
Bet. Points in U. S., .... I. C. C. ...., 11-12-59, Div. 3. 
57.2 Form, Contents & Style 
57.22 Clear & Unambiguous Statement 


57.22 It is not clear that provision as proposed would restrict reduced 
rates to mixed shipments of N. Y. C. and Westchester or Nassau County 


ej;oro ono? eoeodab 
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consignments. Because of this lack of clarity alone, proposed schedules may 
not be approved. I & S M-12618, Paper Articles—Metuchen, N. J. to New 
zene, HN. Ze .... &. G. CG. , 10-29-59, Div. 3. 


58. Charges 


58.3 Intermediate Rule 
58.32 Applicable Rates 


58.32 Intermediate rule provides that it will apply except as other- 
wise indicated, and item 365 expressly states that mileage rates contained 
therein will not apply from Ft. Wayne. Thus, it is clear that Ft. Wayne 
was excluded from mileage rate provisions of item 365 and that intermediate 
rule did not apply on considered shipments. No. a Joslyn Mfg. & 
Supply Co. v. Transamerican Freight Lines, Inc., .... . C. , 10-29- 


59, Div. 3. 
6. RATE LEVEL 
60. Generally 


60.9 Postal Charges 
60.91 Parcel Post 


60.91 Upon investigation, consent given to establishment of increased 
postal rates on parcel post and catalogs. Appropriate order entered. No. 
32158, Increased Parcel Post Rates, 1957, .... I. C. C. ...., 11-17-59, 
Commission. 


61. Analogous or Homogeneous Articles 
61.1 Similarity in Nature 


61.15 Semi-Processed Material 


61.15 Fact that complainant’s plywood is precut to size is insufficient 
reason for regarding complainant’s shipments as panelwork or millwork, 
rather than plywood. No. 31973, Walled Lake Door Co. v. Atlantic Coast 
se Cm, .... LG CG. , 11-18-59, Div. 3. 


62. Rate Comparisons 


62.0 Generally 
62.01 Standards of Reasonableness 


62.01 Fact that interstate rate is lower than corresponding intrastate 
rate must be weighed with other evidence to determine reasonableness of 
interstate rate, but it is not conclusive. Here, assailed rates are in nature of 
proportional rates, applicable only on traffic which moves beyond State of 
Wash., and generally do not include pickup service, whereas intrastate rates 
cover both pickup and delivery services. MC-C-1926, Black Ball Transport, 
Inc. v. Peninsula Truck Lines, Inc., .... I. C. C. , 10-22-59, Div. 3. 


62.04 Normalcy of Compared Rates 


62.04 Plywood of kind shipped to complainant may well take rates 
higher than those on lumber, especially since many of lumber rates are 
depressed by truck or water competition. No. 831978, Walled Lake Door Co. 
v. Atlantic Coast Line R. Co., .... I. C. C. , 11-18-59, Div. 3. 


2.07 Rate via Competing Route 


62.07 When shipments moved from origins rate of $1.16 applied to 
New Orleans through Chicago without transit at latter point; to New 
Orleans over actual routes of movement with transit at points on either side 
of Chicago; and to New York, Boston, and other eastern destinations, with 
transit at Chicago, to some of which destinations distances from Chicago 
exceed that from Chicago to New Orleans. Also, after shipments moved, 
that same rate of $1.16 was made applicable to New Orleans over routes of 
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movement with transit at Chicago. Charges in excess of those collected at 
$1.16 rate found unjust and unreasonable. No. 30019, Baumer Foods, Inc. 
v. Atchison, T. & S. F. Ry. Co., .... I. C. C. ...., 11-9-59, Commission. 


63. Value of Service 


63.7 Machinery, Equipment, Implements & Appliances 
63.76 Automotive Vehicles & Parts 


63.76 Comparisons of changed classification ratings with ratings on 
other commodities are of little probative value in absence of clear showing 
of value and present density of considered commodity. I & S M-11833, 
Increased Classification Ratings on Bent Automobile Glass, .... I. C. C. 
ee, 11-65-59, Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.10 Cost Elements 


64.10 In absence of actual distances over motor-carrier routes of 
movement, linehaul mileages based on short-line distances should be in- 
creased by six percent to allow for circuity. 306 I. C. C. 17. I &S M- 
12412, Caustic Sodium—Seattle & Tacoma, Wash. to Denver, Colo., 
E.G... 6 caey SE, ee. 2. 


64.10 Cost finding is dynamic, not static, art. Just as Post Office 
Department’s WPS has been improved by substitution of EPOM’s, so De- 
partment’s cost ascertainment system can and should be improved in future 
in at least four particulars: (1) Result of EPOM’s should be converted into 
dollars and integrated with cost ascertainment system so results of one can 
be checked with results of other; (2) As Department is in essence govern- 
mental as well as nonprofit business enterprise, clear distinction should be 
made between its budgetary expenditures and net accrued costs; (3) Scien- 
tific or random sampling should be substituted for series of samplings 
selected on basis of judgment of Department’s employees, no matter how 
capable latter may be; (4) Greater use should be made of direct cost ac- 
counting, particularly with respect to parcel post and catalogs, thus requiring 
allocation of joint costs only. 


Commission’s function does not include consideration of contention that 
certain expenses not included in postal appropriations should be included as 
costs of fourth-class mail. No. 32158, Increased Parcel Post Rates, 1957, 
oo LC. C. ...., 11-17-59, Commission. 

64.10 Contention that depreciation, highway taxes, and licenses should 
be treated as trip expense cannot be sustained since this would assume that 
same expense per trip for these items is incurred regardless of distance 
traveled or time required on trip. I & S M-12135, Peddler Service—Indian- 
head Truck Service, Inc., .... I. C. C. ...., 10-7-59, Div. 2. 


64.10 Mileages used by Midwest are short-line highway distances. 
Actual mileages are not of record. In such circumstances, for cost purposes, 
six percent may be added to shortest distances as reasonable measure of 
average circuity. See 306 I. C. C. 697. I & S M-12347, Petroleum Oils— 
Pa. to Iowa, Minn., Neb., N. Dak. & S. Dak., .... I. C. C. ...., 11-16-59, 
Div. 2. 


64.11 Average Costs 


64.11 In absence from record of more specific costs, territorial unit 
costs of handling traffic in particular type of equipment are entitled to some 
weight. Evidence thus submitted has not been rebutted, rates exceed shown 
costs by substantial amounts, and earnings compare favorably with those 
yielded by rates from and to other points. Record is convincing that pro- 
posed rates would be reasonably compensatory. I & S 7026, Fresh Meats— 
Kansas City to Oklahoma City, .... I. C. C. ...., 10-26-59, Div. 3. 
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64.12 Out-of-Pocket Costs 


64.12 No expense may properly be assumed to be entirely variable or 
fixed over long period of time. I & S M-12135, Peddler Service—Indianhead 
Truck Service, Inc., .... I. C. C. , 10-7-59, Div. 2. 


64.15 Round-trip Costs 


64.15 Cost data of protestants are overstated in that they failed to 
use actual distance over respondent’s authorized route. I & S M-12605, 
Bottle Caps—Lancaster, Pa. to Cleveland, Ohio, .... I. C. C. , 10-22-59, 
Div. 2. 


64.15 By its nature, cost of round-trip operation of vehicle in motor- 
carrier service is joint cost, round-trip movement constituting indivisible 
unit of production. In recognition of this fact, joint costs for round-trip 
must be distributed over total revenue units of traffic hauled on round-trip. 
For this purpose, Highway Form B provides for use of actual average loads 
transported in reverse direction, or if this is not known, carrier’s system 
average load, as factor in computing, in conjunction with minimum weight in 
going direction, round-trip average load. 


Joint costs are of inescapable nature of motor-carrier transportation, 
and are not dependent on traffic balances or imbalances. I & S M-12199, 
Soap & Cleansers—St. Louis, Mo. to Cincinnati, Ohio, .... 
11-4-59, Div. 3. 


64.16 Overhead Costs 


64.16 Overhead portion of cost item should be assigned on basis 
commensurate with allocation of remainder of cost item and not, as here, 
merely on tonnage basis. No. 32468, S. B. Lifschultz v. Blue Ribbon Exp., 
By 0 vo Be Se Se , 11-17-59, Div. 3. 


66. Class Rates 
66.0 Generally 


66.0 Generally 


66.0 Proposed arbitraries on interstate L.T.L. shipments between 
points in Ill., found not shown to be just and reasonable. I & S M-12517, 
Arbitraries—For Freeport Fast Freight, Inc., .... I. C. C. , 10-27-59, 
Div. 3. 


66.0 Motor-carrier rates on interstate shipments moving between 
Seattle, Wash. & Port Townsend, Port Angeles & other points on Olympic 
peninsula in State of Wash., found not shown to be unjust and unreasonable, 
or otherwise unlawful. MC-C-1926, Black Ball Transport, Inc. v. Peninsula 
Truck Lines, Inc., .... I. C. C. , 10-22-59, Div. 3. 


66.6 industrial Manufactures 
66.61 Iron & Steel Articles 
66.61 Motor-carrier rates charged on shipments of steel bars from 
Ft. Wayne, Ind. to various points in Conn., N. J., & N. Y., found applicable. 


No. 32853, Joslyn Mfg. & Supply Co. v. Transamerican Freight Lines, Inc., 
I. . C. , 10-29-59, Div. 3. 


66.7 bahinaee, Equipment, Implements & Appliances 
66.76 Automotive Vehicles & Parts 


66.76 Upon reconsideration, increased classification ratings on bent 
automobile glass, not nested, in L.T.L. & volume lots, found not shown to be 
just and reasonable. Findings in prior report, 306 I. C. C. 552, reversed. 
és hss” a ar Classification Ratings on Bent Automobile Glass, 

11-5-59, Div. 2. 
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66.9 Miscellaneous Manufactures 
66.92 Leather & Rubber 


66.92 Rates on leather, in C.Ls., from points in Mass., Mich., N. Y., 
Pa., Va. & W. Va. to Nashville, Tenn., found not shown to have been or 
to be unjust, unreasonable, or otherwise unlawful. No. 31442, General Shoe 
Corp. v. Baltimore & O. R. Co., .... I. C. C. , 10-26-59, Commission. 


67. Commodity Rates 


67.0 Generally 
67.0 Generally 


67.0 ae Black Ball Transport, Inc. v. Peninsula Truck Lines, 
Inc., .... I. C. C. ...., 10-22-59, Div. 3. (Please See 66.0, Same Title). 


67.02 Other Commodity Mixtures 


67.02 Freight forwarder any-quantity rate on retail merchandise from 
New York, N. Y. to Chicago, Ill., found not shown to be unlawful. 
No. 32468, S. B. Lifschultz v. Blue Ribbon Bap, Ine, .... LC. C. 
11-17-59, Div. 3. (Embraces also No. 32503, Forwarder LTL Charges— 
New York to Chicago). 


67.1 Products of Agriculture 
67.11 Grain & Grain Products 


67.11 Rates on corn & corn products, in C.Ls., from certain points in 
lll. to New England & trunkline territories, including western termini of 
latter, found not shown to be unduly prejudicial to grain dealers in Peoria- 
Pekin, Ill. district. No. 32433, Peoria Board of Trade v. Akron, C. & Y. 
a re ee a , 11-3-59, Div. 2. 


67.15 Fresh or Frozen Fruits & Berries 


67.15 Upon further consideration, found that (1) complaint assailing 
charges sought to be collected on frozen apricots & peaches from Calif. 
origins to Chicago, Ill., reshipped to New Orleans, La., is not barred by 
statute, and (2) said charges were and are unjust and unreasonable. Waiver 
of collection of such charges authorized. Findings in prior reports, 284 
I. ©. C. 38 & 287 I. C. C. 471, reversed. No. 30019, Baumer Foods, Inc. 
v. Atchison, T. & S. F. Ry. Co., ..-. ILC. C. ...., 11-9-59, Commission. 


67.5 neatiieiaiiial Material 
67.52 Refined Petroleum & Oils 


67.52 Reduced peddler-truck rates on petroleum products, other than 
in bulk, & commodities used by service stations or garages, from origin near 
Minneapolis, Minn. to midwestern destinations, & return of empty barrels 
& obsolete or damaged commodities, found just and reasonable. I & 8S 
M-12135, Peddler Service—Indianhead Truck Service, Inc., .... I. C. C. 

, 10-7-59, Div. 2. 


67.52 Proposed initial rates on petroleum products, in cans, from 
Rouseville, Pa., to points in Iowa, Minn., Neb. & N. & S. Dak., found unjust 
and unreasonable. I & S M-12347, Petroleum Oils—Pa. to Iowa, Minn., 
Neb., N. Dak. & S. Dak., .... I. C. C. , 11-16-59, Div. 2. 


67.54 Industrial Chemicals & Acids 


67.54 Proposed reduced T.L. rate on caustic sodium from Seattle & 
Tacoma, Wash. to Denver, Colo., found not shown to be just and reasonable. 
I & S M-12412, Caustic Sodium—Seattle & Tacoma, Wash. to Denver, Colo., 

: & & , 11-3-59, Div. 2. 


67.54 Proposed reduced rates on printing ink, in T.Ls., & L.T.Ls., 
between Huntington, N. Y., on one hand, & on other, Edgewater, Hillside, 
Jersey City, & Port Newark, N. J., & New York, N. Y., found not shown to 
pe just and reasonable. I & S M-12779, Ink—Bet. Huntington, N. Y. & 
ee fee ee , 11-12-59, Div. 2. 
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67.54 Proposed reduced rates on soda ash, in bulk, from certain points 
in Del., Mich., N. Y., Ohio & Pa. to Bessemer City, N. Car., found just and 
reasonable. I & S 7047, Soda Ash—Del., Mich., N. Y., Ohio & Pa. to 
Bessemer City, N. Car., .... I. C. C. , 10-23-59, Div. 2. 


67.54 Authority granted, subject to exceptions and conditions, to 
establish and maintain proposed reduced rates on soda ash, in bulk, from 
certain points in Del., Mich., N. Y., Ohio & Pa. to Bessemer City, N. Car., 
without observing long-and-short- haul provision of sec. 4 of Act. FSA 34984, 
Soda Ash to Bessemer City, N. Car., .... I. C. C. ...., 10-23-59, Div. 2 
(embraced in I & § 7047). 


67.55 Lumber 


67.55 Rates on plywood, in C.Ls., from Mont Laurier, Tring Jctn. & 
St. Basile, Quebec, Canada, to Eufaula, Ala., & St. Basile, Quebec, Canada, 
to Eufaula, Ala., & Ohio City, Ohio; from New York, N. Y., & Baltimore, 
Md., to Walled Lake, Mich., Eufaula, & Ohio City; from Eufaula to Nesco- 
peck, Pa., Walled Lake & Ohio City; & from New Orleans, La., to Eufaula, 
found not shown to have been or to be unjust, unreasonable, unjustly dis- 
eriminatory, or unduly prejudicial. No. 31973, Walled Lake Door Co. v. 
Atlantic Coast Line R. Co., .... I. C. C. , 11-18-59, Div. 3. 
67.56 Rubber, Asbestos & Plastics 


67.56 Proposed reduced T.L. rate on crude rubber from New York, 
N. Y., to Indianapolis, Ind., found just and reasonable. I & S M-12481, 
Rubber—New York, N. Y. to Indianapolis, Ind., .... I. C. C. , 11-13-59, 
Div. 2. 
67.59 Scrap, Slag & Waste Material 


67.59 Proposed contract-carrier rates on rags & scrap paper, in T.Ls., 
from points in Ill., Ind., Ky., Mich., Mo., N. Y., Ohio, Pa., W. Va. & Wis. to 
Lockland & Middletown, Ohio, found not shown to be just and reasonable. 
{ & S M-12589, Rags & Scrap Paper to Lockland & Middletown, Ohio, ... 

; , 10-27-59, Div. 2. 


67.6 Industrial Manufactures 
67.62 Nonferrous Metal Articles 


67.62 Proposed reduced T.L. rate on aluminum ingots from Federal, 
Ill. to South Bend, Ind., found not shown to be just and reasonable. I[&S 
M-12430, Aluminum Ingots—Federal, Ill. to South Bend, Ind., .... I. C. C. 
, 11-10-59, Div. 2. 


67.62 Proposed reduced T.L. rates on aluminum ingots from Federal, 
Ill. to Wis. destinations found just and reasonable. I & S M-12330, 
Aluminum Ingots—Federal, Ill. to Wis., .... I. C. C. , 10-26-59, Div. 3. 
67.65 Paper & Paper Products 


67.65 Proposed reduced rates on paper envelopes, & seed envelopes or 
packets, in aggregated shipments, from Metuchen, N. J. to New York, N. Y., 
found not shown to be just and reasonable. I & S M-12618, Paper Articles 
—Metuchen, N. J. to New York, N. Y., .... I. C. C. , 10-29-59, Div. 3. 


67.7 Machinery, Equipment, Implements & ‘Appliances 
67.72 Industrial 


67.72 Rate charged by defendant on shipment of one airplane assembly 
jig from Los Angeles, Calif. to Jacksonville, Fla., found inapplicable. Ap- 
plicable rate determined, and reparation awarded. No. 32642, Lockheed 
Aircraft Corp. v. Pan-Atlantic SS Corp., .... I. C. C. , 10-20-59, Div. 2. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed reduced L.T.L. commodity rate on candy or confec- 
tionery from Boston, Cambridge, & Malden, Mass. to Camden, Moorestown 
& Trenton, N. J. to Philadelphia, Pa. & Wilmington, Del., found not shown 
to be just and reasonable. I & S M-12667, Candy & Confectionery—Mass. 
oR, n.d. & Pe, .... LCG. , 11-2-59, Div. 3. 
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67.81 Proposed schedules of T.L. rates on sugar trom certain points 
in Colo. to points in N. Mex., Kan. & Mo., as restricted at hearing, found 
just and reasonable. I & S M-12080, Sugar—Colo. to New Mex., Kan. & Mo., 
vee Be Me Ge ccc cg SOOEEO, Bets 
67.82 Canned or Preserved Foods 

67.82 Proposed motor-carrier rates on citrus, fruit & vegetable juices, 
& cooked vegetables, between points in numerous states, found unlawful 
because beyond scope of respondent’s operating authority. I & S M-11999, 


Cooked Vegetables, Juices—Bet. Points in U. S., ....1.C.C. ...., 11-12-59, 
Div. 3. 


67.83 Meat, Poultry & Dairy Products 


67.83 Proposed reduced C.L. rates on fresh pork from Kansas City, 
Kan-Mo. to Oklahoma City, Okla., found just and reasonable, but proposed 
reduced rates on fresh meats in reverse direction found not shown to be 
just and reasonable. Latter rates required to be cancelled. I & S M-7026, 
Fresh Meats—Kansas City to Oklahoma City, .... I. C. C. ...., 10-26-59, 
Div. 3. 

67.84 Beverages 


67.84 Initial rates on wine, grape-juice concentrates, & other liquid 
commodities, in bulk in rubber-cord tanks, from points in Calif., Wash., 
Oregon & Mont. to destinations in seven midwestern states, found not shown 
to be unlawful. I & S M-12202, Liquid Commodities, Eastbound—Inter- 
national Transport, Inc., .... I. C. C. ...., 10-29-59, Div. 3. 

67.88 Cleansers 

67.88 Proposed reduced T.L. rate on soap & related articles from St. 

Louis, Mo. to Cincinnati, Ohio, found not shown to bejust and reasonable. 


I & S M-12199, Soap & Cleansers—St. Louis, Mo. to Cincinnati, Ohio, .... 
I. C. C. ...., 11-4-59, Div. 3. 


67.9 Miscellaneous Manufactures 


67.94 Glassware 


67.94 Proposed reduced T.L. rate on glassware from Chicago, IIl. to 
Minneapolis & St. Paul, Minn., published to apply as proportional rate on 
traffic originating in Ohio, found not shown to be just and reasonable. 
I & S M-12541, Glassware—Chicago, Ill. to Twin Cities, .... I. C 
11-2-59, Div. 3. 


67.95 Textiles 

67.95 Proposed reduced motor-carrier rates on wool cloth, with or 
without fiber, from Ashland & Rochester, N. H. to Baltimore, Md., found 
just and reasonable. I & S M-12593, Wool Cloth—Ashland & Rochester, 
N. H. to Baltimore, .... I. C. C. ...., 11-10-59, Div. 2. 
67.99 All Other 

67.99 Proposed reduced T.L. rate on bottle caps from Lancaster, Pa. 
to Cleveland, Ohio, found just and reasonable for one respondent, and not 
shown to be just and reasonable for other respondents. I & S M-12605, 
Bottle Caps—Lancaster, Pa. to Cleveland, Ohio, .... I. C. C. ...., 10-22-59, 


Div. 2. 
7. EQUALITY OF CHARGES 
70. Generally 
70.2 Rate Adjustments or Practices 
70.24 Consolidation of Shipments 


70.24 Assuming that proposed item could properly be interpreted as 
claimed by respondent, result would be different rates and charges on like 
consignments from Metuchen to N. Y. C., dependent upon their aggregation 
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with or without consignments to Westchester or Nassau counties. So far as 
appears, circumstances of transportation by respondent of such consignments 
to N. Y. C. would be substantially similar in both instances, and unjust 
discrimination or undue prejudice and preference forbidden by sec. 216(d) 
of Act would result. I & S M-12618, Paper Articles—Metuchen, N. J. to 
New York, N. Y., .... I. C. C. ...., 10-29-59, Div. 3. 


70.4 Preference of Point or Territory 
70.40 Generally 


70.40 Application of proposed arbitraries at some points and not at 
others in same area, in absence of convincing evidence that difference in 
treatment is warranted by differences in cost of service, would be unjustly 
discriminatory and unduly prejudicial and preferential under sec. 216(d) 
of Act. I & S M-12517, Arbitraries—For Freeport Fast Freight, Inc., . 

1. ©. GO. ..ccy Beenroee, Dee. &. 


70.8 Competition as Justification 
70.81 Water 


70.81 Compelling competition faced on movement to Chicago appar- 
ently does not exist on movements to Peoria, and dissimilarity in transporta- 
tion conditions warrants difference in rail rates for movements to Chicago 
and Peoria, which difference, in turn, causes spread in assailed through 
rates. No. 82488, Peoria Board of Trade v. Akron, C. & Y. R. Co., .... 
1. ©. CO. wcccy Baeee, Dee. 5. 


71. Intermediate Charges 


71.4 Motor Truck Competition 
71.40 Generally 


71.40 Competitive situation encountered at Bessemer City as result of 
adjustment from Saltville exists also at intermediate points, Leadvale and 
beyond, over routes from central-territory origins, and there is no justifica- 
tion for maintaining higher rates to those points. I & S 7047, Soda Ash— 
Del., Mich., N. Y., Ohio & Pa., to Bessemer City, N. Car., .. 

10-23-59, Div. 2. 


74. Undue Preference or Prejudice 


74.1 Competition Between the Preferred & the Prejudiced 
74.10 Generally 


74.10 Evidence of competition and rate disadvantage is too general to 
support finding of undue prejudice and preference. General declarations 
of competition and injury are insufficient to establish unlawfulness under 
sec. 3(1) of Act. 297 I. C. C. 779, 781. No. 31442, General Shoe Corp. v. 
Baltimore & O. R. Co., .... I. C. C. ...., 10-26-59, Commission. 

74.10 Continuation of old rates to New Orleans and not to Eufaula is 
no indication of undue prejudice or preference in absence of showing that 
plywood moved to New Orleans or other named Mississippi River crossings 
and that rate situation complained of resulted in competitive disadvantage 
to complainant. No such showing has been made. No. 31973, Walled Lake 
Door Co. v. Atlantic Coast Line R. Co., .... I. C. C. ...., 11-18-59, Div. 3. 


75. Intrastate Rates 


75.0 Generally 
75.01 Jurisdiction of Commission 


75.01 Commission is without power to require removal of undue 
prejudice against intrastate commerce caused by unduly preferential rates 
on interstate commerce. 264 I. C. C. 593, 595 (1946). MOC-C-1926, Black 
Ball Transport, Inc. v. Peninsula Truck Lines, Inc., .... I. C. C. ...., 
10-22-59, Div. 3. 
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8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.02 Related Extensions 


80.02 In numerous similar proceedings involving issuance of certificate 
as matter “directly related”’ to a section 5 transaction, Commission has found 
that it is proper to consider whether nature of proposed unified operations 
requires modification of either of applicant’s rights in public interest, for 
example, as here, elimination of restrictions. See 57 M. C. C. 395 at 410. 
MC-F-6891, J. C. Cope—Pur.—R. F. Buckner, 10-27-59, Div. 4. 


80.06 Contractual Rights & Obligations 


80.06 Two individuals, one representing transfer company and other 
cartage association, intervened as interested parties, and alleged on behalf 
of their respective clients or members that they held certain outstanding 
claims or judgments against Express. Obligations of such type are properly 
for settlement between parties or by courts. 15 M. C. C. 289 (291). MC- 
F-6867, Herrin Transp. Co.—Control—M. P. & St. L. Exp., Inc., 

M. C. C. ...., 10-26-59, Div. 4. 


80.1 Administrative Policies 


80.13 Corporate Simplification 


80.13 In interest of corporate simplification, study should be given to 
possibility of unifying operations, subject to prior Commission approval. 
MC-F-6707, Trailways of New England, Inc.—Pur. (Por.)—Boston & Maine 
Transp. Co., 11-3-59, Div. 4. 


80.2 Requisite Proof 


80.20 Generally 


80.20 From evidence here developed, and particularly apparent lack 
of any substantial interchange of traffic between Express and Transportation, 
it is evident that latter envisages, and in fact would establish, what in 
effect would constitute new competitive service between points presently 
served by it and those served by Express upon approval of instant applica- 
tion. In such circumstances, and in view of present service now afforded 
by protestants, it is clear that applicant’s burden of proof here includes 
showing that there is public need for new service which would result there- 
from. 57 M.C. C. 341. Fact that this is control application, as distinguished 
from one involving outright unification, does not alter this burden of proof. 
Compare 75 M. C. C. 607, 614. MC-F-6867, Herrin Transp. Co.—Control— 
M. P. & St. L. Exp., Inc., .... M. C. C. ...., 10-26-59, Div. 4. 


81. Control of Two or More Carriers 


81.3 Competitive Operations 
81.31 Dual 


81.31 In numerous reports under sec. 5, Commission has discussed 
undesirability of common control of two or more carriers which, except for 
such control, would perform substantially competitive operations. Although 
present arrangement is undesirable, considering applicants’ representations, 
concerning provision of Texas law and that 99 percent of revenue is from 
intrastate traffic, and prior findings by division 1, particularly conclusion 
that granting authority in MC-116391 would enable Lone Star to provide 
complete service, application may properly be approved. MOC-F-6856, Ray 
Smith, et al.—Control—Cement Transports, Inc., et al., .... M.C. C....., 
11-17-59, Div. 4. 
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81.7 Disposition of Control Applications 
81.73 Motor Truck—Authorized 


81.73 Control of Two or More Motor Truck Carriers of Property in 
Common Interest Authorized by Div. 4: 


Jameson, Jr., R. S..—Hopwood Transp. Co., Inc., MC-F-7127, 11-5-59. 


Smith, Ray, et al.—Cement Transports, Inc., et al., MC-F-6856, 
m. GC. S. occesy BRHad-68. 


81.74 Motor Truck—Denied 


81.74 Authority for Motor Carrier of Property to Control One or More 
Other Such Carriers Denied by Div. 4: 


Herrin Transp. Co.—M. P. & St. L. Exp., Inc., MC-F-6867, .... M. C. C. 
...-, 10-26-59. 


82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.30 Generally 


82.30 It is apparent that terms described were agreed upon on basis of 
Decatur Transit’s existing operating authority, and doubtless parties will 
desire to renegotiate stock purchase price if transaction is to be consummated 
subject to substantial cancellation of operating authority herein required as 
condition precedent. Amount may be reduced by agreement of parties with- 
out further authority herein. MC-F-6713, Gordons Transports, Inc.—Control 
& Merger—Decatur Transit Line, Inc., .... M. C. C. ...., 10-27-59, Div. 4. 


82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 Commission has been aware that Chemical and Transit were 
under common control, and parties might justifiably have assumed that com- 
mon control was lawful. Under circumstances, technical violation of sec. 5 
should not be bar to authorizing continuance of common control. MC-F-6856, 
Ray Smith, et al.—Control—Cement Transports, Inc., et al., .... M. C. C. 
- eee, 11-17-59, Div. 1. 


83. Prior Utilization of Authority 


83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 Validity of certificate of Express is not for consideration in this 
proceeding, and until such time as determination has been made that 
certificate should be revoked, evidence of service thereunder must be given 
consideration. MC-F-6867, Herrin Transp. Co.—Control—M. P. & St. L. 
Exp., Inc., .... M. C. C. ...., 10-26-59, Div. 4. 


83.3 Reinstitution of Operation 
83.30 Generally 


83.30 When service is discontinued by carrier, traffic necessarily finds 
its way to other means of transportation, and reinstitution of service by 
purchaser of operating rights must be supported by convincing evidence 
that it would meet transportation needs in area involved not presently 
being adequately met by existing carriers. MC-F-6718, Gordons Transports, 
Inc.—Control & Merger—Decatur Transit Line, Inc., .... M. C. C. 
10-27-59, Div. 4. 


ee, 
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84. New Service Doctrine 
84.1 New Through Operation 


84.10 Generally 


84.10 In operations under unified rights, unrestricted as to joinder 
thereof, vendee would be enabled to provide more adequate and efficient 
service carried on with increased economy, and without any apparent serious 
impact on services of other carriers. Compare 78 M. C. C. 636. MC-F-6891, 
J. C. Cope—Pur.—R. F. Buckner, 10-27-59, Div. 4. 


85. Sound Transportation Conditions 


85.0 Generally 
85.01 Corporate Simplification 


85.01 Although there has been no indication that two carriers might 
be merged in future, it is evident that certain additional economies could 
be affected by such merger. In interest of corporate simplification and to 
take advantage of such additional economies, consideration should be given 
to plan under which unification would be effected, subject to Commission’s 
prior approval. MC-F-7127, R. S. Jameson, Jr.—Control—Hopwood Transp. 
Co., Inc., 11-5-59, Div. 4. 


85.2 Efficiency 
85.20 Generally 


85.20 Operating situations of both carriers will be improved as result 
of these transactions and greater stability afforded their operations thereby 
is not only to their betterment but to that of travelling public. MC-F-7041, 
Midwest Buslines, Inc.—Pur. (Por.)—American Buslines, Inc., .... M. C. C. 

., 11-12-59, Div. 4. 


85.3 Competitive Effect 
85.30 Generally 


85.30 In passing upon transactions subject to sec. 5, applicants have 
burden of proving that such transactions will be consistent with public 
interest. Public interest encompasses interest of competing carriers and 
their abilities to perform, and to continue to perform, adequate transporta- 
tion service for public. MC-F-6867, Herrin Transp. Co.—Control—M. P. & 
St. L. Exp., Inc., .... M. C. C. ...., 10-26-59, Div. 4. 


85.4 Effect Upon Employees 
85.41 Railroad 


85.41 Same conditions imposed as in 261 1. C. C. 672. F. D. 20729, 
New York Central R. Co.—Trackage Rights—Rutland Ry. Corp., 10-21-59, 
Div. 4. 


85.42 Rail Bus Subsidiary 


85.42 Under provisions of sec. 5(2)(c), Commission is required, in 
transaction involving motor carriers, to ‘“‘give weight,’’ among other things, 
to interest of carrier employees affected. Thereunder, protection which 
should be afforded employees is not subject to any fixed rule or formula but, 
rather, is matter for determination based upon circumstances present in 
each case. 75 M.C. C. 33. 


In cases where jurisdiction has been reserved, it generally was because 
doubt existed as to what, if any, adverse effect consummation of transaction 
under consideration would have upon employees and it was not feasible to 
prescribe specific conditions to protect their interests. Where record has 
definitely shown adverse effect, specific conditions have been prescribed. 
261 1. C. C. 672. MC-F-7041, Midwest Buslines, Inc.—Pur. (Por.)—Ameri- 
can Buslines, Inc., .... M. C. C. ...., 11-12-59, Div. 4. 
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86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.32 Amended Railroad Agreement 
86.32 Amended Railroad Joint Facility Agreements Approved by 
4: 


Div. 
New York Central R. Co.—Trackage Rights—Rutland Ry. Corp., F. D. 
20729, 10-12-59. 
87. Disposition of Unification Applications 


87.1 Merger 
87.12 Motor Bus Lines—Approved 


87.12 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Motor Carriers of Property Author- 
ized by Div. 4: 


Capitol Bus Co.—Pur.—L. D. Dickinson (L. D. Dickinson & M. Lucille 
Denson, Co-Executors), MC-F-7243, 11-4-59, Div. 4. 


87.13 Motor Truck Lines—Approved 


87.13 Unification by Consolidation, Merger, or Purchase of Operating 
Authority and Property of Two or More Carriers of Property Authorized by 
Div. 4: 

Cope, J. E.,.\Pur.—R. F. Buckner, MC-F-6891, 10-27-59. 


Gordons Transports, Inc.—Control & Merger—Decatur Transit Line, MC- 
WeRtee, 0sce Bee Ge GS. cevce BOETOOe 


Ohio Southern Exp., Inc.—Pur.—Wm. S. Magill, Jr., MC-F-6799, 10-27-59. 


87.2 Purchase of Portion of Franchise 
87.22 Motor Bus Lines—Approved 


87.22 Purchase of Portion of Operating Authority of One Motor Car- 
rier of Passengers by Another Such Carrier Authorized by Div. 4: 
Midwest Buslines, Inc.—American Buslines, Inc., MC-F-7041, .... M. C. C. 
- eee, 11-12-59. 


Trailways of New England, Inc.—Boston & Maine Transp. Co., MC-F-6707, 
11-3-59. 
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24.01, 24.10, 24.20, 27.32* 
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(npr) 29.20, 29.32, 29.92* 

Cicalese, V. J., Com. Car. App.—Sec. 7(c) 17.48, 20.43, 27.31* 
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Classification—See “Exception to Motor” 

Classification Ratings—See “Increased” 

Confectionery—See “Candy” 

Continental Tennessee Lines, Inc.—Pur. (Por.)—American Buslines, Inc. 
(embraced in Midwest Buslines, Inc.—Pur. (Por.)—American 
Buslines, Inc.) 

Contract Steel Carriers, Inc. Conversion Proceeding (npr) 21.56, 27.31* 
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D. C. & New York, N. Y. 15.16, 24.01, 24.90, 27.22* 
Dahlsten, H. D., Ext.—Lawrence, Kan. 20.02, 26.76, 27.41* 
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Exception to Motor-Classification Rule 5 16.23, 49.10 


Florida East Coast Ry. Co. Reorganization (npr) 35.99* 
Florio, P. J.. Com. Car. App. (npr) 23.62, 24.17, 27.31* 
Follmer Contract Hauling, Inc., H. H., Ext.—Baltimore, Md. 24.03, 24.50, 27.42* 
Forwarder L.T.L. Charges—New York to Chicago (embraced in S. B. 
Lifschultz v. Blue Ribbon Exp., Inc.) 
Fresh Meats—Kansas City (Kan.-Mo.) to Oklahoma City (Okla.) 55.23, 64.11, 67.83 
Fresh Meats—Oklahoma City to Kansas City (embraced in Fresh Meats— 
Kansas City to Oklahoma City) 


General Shoe Corp. v. Baltimore & O. R. Co. 53.40, 66.92, 74.10 
Giesler, Ronald, Ext.—Minn. (npr) 26.60, 27.31° 
Glassware—Chicago, Ill. to Twin Cities 54.15, 67.94 
Gordons Transports, Inc.—Control & Merger—Decatur Transit Line, Inc. 
82.30, 83.30, 87.13* 
Great Southern Trucking Co. (now reentitled Ryder Truck Lines, Inc.) 
Ext.—Hazlehurst, Ga. (npr) 18.44, 25.07, 25.08*, 25.40 


Halladay, T. V., Com. Car. App. (npr) 23.21, 26.71, 27.32* 
Hall’s Motor Transit Co. Ext.—McAlisterville, Pa. (npr) 27.31* 
Hamlett, V. E., Com. Car. App. (npr) 21.22, 21.51, 24.53, 27.31* 
Hatch Co., W. S., Ext.—Anaheim, Calif. (npr) 26.71, 27.32* 
Hawkins, Inc., A. W.—lInterpretation of Ctfe 11.00, 14.30, 21.00, 21.50 
Herman Bros., Inc. Ext.—Crude Oil (npr) 24.01, 24.40, 27.32* 
Herndon, C. B., Ext.—Wooden Doors & Plastic Products (npr) 
18.35, 24.70, 26.71, 27.31* 
Herr, B. H., Ext.—Cambria County, Pa. (npr) 05.20, 24.01, 27.32* 
Herrin Transp. Co.—Control—M. P. & St. L. Exp., Inc. 
80.06, 80.20, 81.74*, 83.28, 85.30 
Herrin Transp. Co. Ext.—Shreveport (La.) 25.07, 25.09*, 25.40 
Hine, W. E., Ext.—Bet. Points in Five States (npr) 21.02, 24.14, 27.31° 
Huffman, R. L., Cont. Car. App. (npr) 05.91, 23.60, 24.03, 24.13, 26.71, 27.42* 
Huston, Wm. H., Ext.—Grand Saline, Texas (npr) 23.10, 27.31* 


Illinois Central R. Co. (Modification of Systems & Devices)—See “Illinois 
Term. R. Co. BS-Ap. 14250” 

Illinois Term. R. Co. BS-Ap. 14220 46.32 
Illinois Term. R. Co., Illinois Central R. Co. & Wabash R. Co. BS-Ap. 14250 46.32 
Increased Classification Ratings on Bent Automobile Glass 63.76, 66.76 
Increased Parcel Post Rates, 1957 16.80, 17.44, 60.91, 64.10 
Ink—Bet. Huntington, N. Y. & N. J. & N. Y. 16.75, 55.83, 67.54 
International Transport, Inc. Ext.—Winona, Minn. 24.11, 27.32* 


3 & M Transp. Co., Inc. Ext.—Salt (npr) 27.31* 
Jameson, Jr., R. S.—Control—Hopwood Transp. Co., Inc. (npr) 24.01, 81.73*, 85.01 
Joslyn Mfg. & Supply Co. v. Transamerican Freight Lines, Inc. 11.05, 58.32, 66.61 


Kurtz, W. P., Ext.—Ky. & W. Va. (npr) 14.22, 20.30, 27.31* 


Libman, Leon, Cont. Car. App. (npr) 05.20, 24.01, 27.42* 
Lifschultz, S. B. v. Blue Ribbon Exp., Inc. 16.75, 55.16, 55.70, 64.16, 67.02 
Liquid Commodities, Eastbound—lInternational Transport, Inc. 16.23, 67.84 
Lockheed Aircraft Corp. v. Pan-Atlantic SS Corp. 52.03, 67.72 
Loo Mac Freight Lines, Inc. Ext.—Off-Route Points (Ala.) (npr) 24.78, 26.74, 27.31* 
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Mason & Dixon Tank Lines, Inc. Ext.—Latex Compounds (npr) 22.54, 24.44, 27.32* 
Maxwell Co. Ext.—Daviess County, Ky. (npr) 24.13, 27.42* 
McBride’s Exp., Inc. Ext.—Ill. Counties (npr) 24.13, 27.32° 
McCarthy, J. F., Cont. Car. App. (npr) 05.23, 18.35, 24.03, 26.74, 27.42* 
Meats—See “Fresh” 

Mergenthaler, L. E., & B. V. Davis Com. Car. App. (npr) 18.33, 24.01, 27.22° 
Merrill, P. E., Ext.—Aviation Fuel (npr) 27.31* 


Midwest Buslines, Inc.—Pur. (Por.)—American Buslines, Inc. 
18.44, 85.20, 85.42, 87.22* 
Modification of Systems or Devices—See “Illinois Term. R. Co., Illinois 
Central R. Co. & Wabash R. Co. BS-Ap 14250”—“Texas & N. O. 
R. Co.” 
Mushroom Transp. Co., Inc. Note (npr) 33.31*, 33.45* 
Mutrie Motor Transp., Inc., P. B., Ext.—Aviation Fuel (npr) 14.20, 17.43, 27.31* 


New Jersey & N. Y. R. Co. (Horace Banta, Trustee)—Discontinuance of 
Service from Hoboken, N. J. to Spring Valley, N. Y. 29.03, 29.24, 29.40 
New York Central R. Co.—Trackage Rights—Rutland Ry. Corp. (npr) 85.41, 86.32* 
New York, N. H. & H. R. Co. Loan Guaranty (F. Ds. 20372, 20397, 20398, 
20399) 31.40 
Newton Trucking Co., L. C., Ext.—Fla. & Va. (npr) 24.10, 26.71, 27.31* 


Ohio Southern Exp., Inc.—Pur.—Wm. S. Magill, Jr. (npr) 87.13* 


Paper Articles—Metuchen, N. J. to New York, N. Y. 55.83, 57.22, 67.65, 70.24 
Parcel Post—See “Increased” 
Peddler Service—Indianhead Truck Service, Inc. 55.01, 64.10, 64.12, 67.52 
Peoria Board of Trade v. Akron, C. & Y. R. Co. 17.42, 67.11, 70.81 
Petroleum Carrier Corp. Ext.—Clay Slurry 24.01, 26.74, 27.32* 
Petroleum Oils—Pa. to Iowa, Minn., Neb., N. Dak. & S. Dak. 64.10, 67.52 
Powers, J. H., Ext.—Westfield, N. Y. (npr) 16.78, 24.01, 27.32* 
Prue Motor Transp., Inc. Ext.—Aviation Fuel (npr) 27.31° 
Puget Sound Truck Lines, Inc. Ext.—Wood Chips & Sawdust (npr) 

24.01, 24.11, 26.71, 27.32* 


Rags & Scrap Paper to Lockland & Middletown, Ohio 16.23, 55.81, 67.59 
Refrigerated Transport Co., Inc. Ext.—Salem, Va. (npr) 21.22, 27.31° 
Reliable Transp. Co. Ext.—Denver & Pueblo (Colo.) (npr) 26.76, 27.31* 
Ringle Truck Lines, Inc. Ext.—Kokomo, Ind. (npr) 24.70, 27.32* 
Robertson Tank Lines, Inc. Ext.—Clay 27.32* 
Rubber—New York, N. Y. to Indianapolis, Ind. 67.56 
Ryder Truck Lines, Inc.—See “Great Southern Trucking Co.” 

Ryder System, Inc. Bonds 33.23* 
Ryder System, Inc. Securities 33.13* 
Ryder System, Inc. Stock 32.60, 32.61, 33.45* 


Schreiber Trucking Co., Inc. Ext.—Removal of Restrictions (npr) 24.01, 27.32* 
Ship-By-Truck Co. Ext.—Loring, Kan. (npr) 17.20, 26.76, 27.31* 
Smith, Ray, et al.—Control—Cement Transports, Inc., et al. 

15.03, 81.31, 81.73%, 82.73 
Smith, S. J., Cont. Car. App. (npr) 18.57, 23.60, 24.03, 24.30, 27.42* 
Soap & Cleansers—St. Louis, Mo. to Cincinnati, Ohio 55.81, 64.15, 67.88 
Soda Ash—Del., Mich., N. Y., Ohio & Pa. to Bessemer City, N. Car. 55.82, 67.54, 71.40 
Soda Ash to Bessemer City, N. Car. 67.54 
Strawn, Inc., L. J., Conversion Proceeding 21.02, 21.81, 27.31* 
Sugar—Colo. to N. Mex., Kan. & Mo. 05.90, 21.68, 67.81 


Terra Cotta Truck Service, Inc., Com. Car. App. (npr) 24.40, 26.62, 27.31* 
Texas & N. O. R. Co. Bonds (npr) 32.01, 33.01%, 33.21*, 33.24* 
Texas & N. O. R. Co. BS-Ap. 14361 (Modification of Systems or Devices) 46.32 
Trailways of New England, Inc.—Pur. (Por.)—Boston & Maine Transp. 

Co. (npr) 17.00, 80.13, 87.22* 
Transcon Lines Stock (npr) 32.60, 33.11* 
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Vegetables—See “Cooked” 

Victory Motor Freight, Inc. Ext.—Butler, Pa. (npr) 24.03, 24.46, 27.42* 

Virginia Stage Lines, Inc.—Assumption of Liability as Guarantor (npr) 
(embraced in Trailways of New England, Inc.—Pur. (Por.)— 
Boston & Maine Transp. Co.) 


Wabash R. Co. (Modification of Systems or Devices)—See “Illinois Term. 

R. Co. BS-Ap. 14250” 
Walled Lake Door Co. v. Atlantic Coast Line R. Co. 13.73, 61.15, 62.04, 67.55, 74.10 
Webb’s Transfer, Inc. Ext.—Baltimore, Md. (npr) 24.11, 27.32* 
Wetz, R. O. Ext.—Ferro Alloys 21.72, 24.01, 27.31* 
Williams, Inc., J. J., Ext.—Fertilizer from Canada (npr) 24.53, 27.31* 
Wool Cloth—Ashland & Rochester, N. H. to Baltimore, Md. 13.53, 53.41, 55.04, 67.95 


Young, E. M., Cont. Car. App. (npr) 04.00, 05.20, 05.98, 23.63, 24.01, 27.41* 
Younger Bros., Inc. Ext.—N. Car. & Tenn. (npr) 24.13, 26.71, 27.31* 
Yourga, J. H., Ext.—Points in Mich. (npr) 24.50, 27.32* 





List of New Members * 


Chester L. Blackwelder, Traffic Manager, The Great A&P Tea Company, P. O. 
Box 2337, Jacksonville 3, Florida. 


Richard B. Colby, Traffic Manager, Blue Diamond Com yn A Division of The 
Flintkote Company, 1650 South Alameda Street, Los Angeles 54, California. 


Peter A. Cooper, 26 Broadway, New York 4, New York. 
Frank M. Covey, Jr., One North La Salle Street, Suite 315, Chicago 2, Illinois. 


William E. Crawford, Chaffe, McCall, Phillips, Burke & Hopkins, 1500 National 
Bank of Commerce Building, New Orleans 12, Louisiana. 


William M. Edwards, Manager—Sales & Service, Paxton Trucking Company, 1500 
South Greenwood Avenue, Montebello, California. 


James D. Fellers, Mosteller, Fellers, Andrews & Loving, 2700 First National Building, 
Oklahoma City 2, Oklahoma. 


William F. Freiert, Director, Transportation Department, Rochester Chamber of 
Commerce, 55 St. Paul Street. Rochester 4, New York. 


mae ag H. Hart, Transportation Corps., U. S. Army Terminal, F. P. O. 537, 
ew Yor 


Claude B. Hawkins, Jr., 1638 Brookside Circle, Jacksonville 7, Florida. 
Milton B. Ketter, 585 Fern Avenue, Pinole, California. 

Carlile E. King, P. O. Box 146, Downingtown, Pennsylvania. 

James W. Lawson, 1625 K Street, N. W., Washington 6, D. C. 


Edward T. McGrath, 757 Kensington Avenue, Plainfield, New Jersey. 


Donald M. Murray, Assistant Traffic Manager, The Pillsbury Company, Eaton 
Road, Hamilton, Ohio. 


Keith Noye, 3 Spurr Avenue, Binghamton, New York. 
Donald Palese, 716 Market Street, Camden 2, New Jersey. 


Roccie P. Rutti, Traffic Manager, Baker Industrial Trucks, 8000 Baker Avenue, 
Cleveland 2, Ohio. 


Robert W. Scott, Scott Traffic Consultants, 26 Crafton Avenue, Pittsburgh 5, 
Pennsylvania. 


R. J. Sullivan, Assistant Traffic Manager, Shell Oil Company, 1008 West Sixth 
Street, Los Angeles 54, California. 


MEMBERSHIPS RESUMED 


Ralph G. Hyett, 3322 Albans Road, Houston 5, Texas. 


John J. Leahy, Jr., Manager, Transportation Department, Greater Boston Chamber 
of Commerce, 125 High Street, Boston 10, Massachusetts. 


Jerome Solomon, 1325 Grant Building, Pittsburgh 19, Pennsylvania. 


* Elected to Membership, December, 1959. 
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Meetings of Regional Chapters 


District 1—Maine, New Hampshire, Vermont, Massachusetts and Rhode Island 
District No. 1 Chapter (Boston) 


Herman Matthei, President, General Counsel, The New England 
Motor Rate Bureau, Inc., 125 Lincoln Street, Boston 11, Massachusetts. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. I. 
District 2—Connecticut, New York and New Jersey 
Metropolitan New York Chapter 


Richard E. Costello, Chairman, Commerce Counsel, The Delaware, 
Lackawanna and Western Railroad Company, 140 Cedar Street, New 
York 6, New York. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 6:30 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 


District 3—Pennsylvania (eastern half). Maryland, Delaware and District of Columbia 
Greater Philadelphia District Chapter 


Robert R. Artz, Chairman, Assistant General Counsel, Pennsylvania 
Railroad Company, Transportation Center, Six Penn Plaza, Philadelphia 
4, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Benjamin Franklin Hotel, Traffic Club 
Quarters, Ninth and Chestnut Streets, Philadelphia 5, Pennsylvania. 
Out-of-town members are cordially invited. 


Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 
Company, Lancaster, Pennsylvania. 


Baltimore Chapter 


Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 


Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Buch chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 


pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member). 
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District of Columbia Chapter 


Earl E. Eisenhart, Jr., Chairman, Southern Railway Company, 
Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


District 4—Pennsylvania (western half), Ohio and West Virginia 
Pittsburgh Chapter 


W. Moreland Ernst, Chairman, Manager—Rate Activity Planning, 
United States Steel Corporation, 525 William Penn Place, Pittsburgh 
30, Pennsylvania. 

Meets: At call of Chairman. 


Akron Chapter 


Theodore E. Jasin, Chairman, Assistant Traffic Manager, Babcock 
& Wilcox Company, Barberton, Ohio. 

Meets: Bi-monthly, third Wednesday of alternate months, except 
July and August. 


Cleveland Chapter 
Hartley F. Mays, President, Commercial Agent, Norfolk & Western 


Railway, 724 Illuminating Building, Cleveland, Ohio. 
Meets: Quarterly on third Tuesday of the month. 


District 5—Virginia, North Carolina and South Carolina 
Richmond Chapter 


Henry E. Ketner, President, Attorney, State Planters Building, 
Richmond 11, Virginia. 


Carolina Chapter 
Garland V. Moore, Chairman, Assistant Traffic Manager, Akers 
Motor Lines, Inc., Gastonia, North Carolina. 
District 6—Georgia, Alabama and Florida 
Atlanta Chapter 
James E. Bilbo, Chairman, Traffic Manager, The Coca-Cola Com- 


pany, (P. O. Drawer 1734), 310 North Avenue, N. W., Atlanta 1, 
Georgia. 


District 7—Kentucky, Tennessee and Mississippi 
Louisville Chapter 


James P. Haynes, Chairman, Manager, Transportation Division, 
Louisville Chamber of Commerce, Inc., 300 West Liberty Street, Louis- 
ville 2, Kentucky. 

Meets: January, April, July and September on notification. 
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District 8—Michigan, Indiana and Illinois 
Chicago Chapter 

Walter B. Knorst, General Chairman, Assistant Director of Trans- 
portation, Administrative Center, International Minerals and Chemical 
Corporation, Old Orchard Road, Skokie, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 

District 9—Wisconsin, Minnesota, North Dakota and South Dakota 
Ninth District Minneapolis Chapter 


Dale Ruffcorn, Jr., President, Manager, Traffic Services, Minneapo- 
fis & St. Louis Railway Company, 111 East Franklin Avenue, Minneapo- 
lis 4, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 

Southeastern Wisconsin Chapter—Milwaukee 

C. A. Pitzo, Chairman, Traffic Manager, Blackhawk Manufacturing 
Company, Milwaukee 46, Wisconsin. 

Meets: Third Wednesday of each month, September through June, 
at the Y. M. C. A., Milwaukee. Dinner at 6:30 p. m. Out-of-town 
members are cordially invited. 

District 10—lIowa, Missouri, Nebraska and Kansas 
Kansas City, Missouri, Chapter 


Lee R. Cowles, President, Transportation Commissioner of Kansas 
City Chamber of Commerce, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday during February, April, 
June, September, November and December in the Transportation De- 
partment of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 


Out-of-town members are cordially invited to attend these meetings. 
St. Louis Chapter 


John F. Gillespie, Chairman, Federal Barge Lines, Inc., 611 East 
Marceau Street, St. Louis 11, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at Miss Hulling’s, 1105 Locust Street. Out-of-town members 
are cordially invited to attend the luncheon meeting. 


District 11—Arkansas, Oklahoma and Louisiana 
Oklahoma Chapter 


William E. Gentry, Chairman, City Freight Agent, Santa Fe Rail- 
way Company, 2109 First National Building, Oklahoma City, Oklahoma. 
District 12—Texas 

Amarillo Chapter 
Paul L. Mills. Chairman, Box 111, Amarillo, Texas. 
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Sabine Area Chapter 
John H. Benckenstein, President, P. O. Box 551, Suite 915, Goodhue 
Building, Beaumont, Texas. 


Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 
John F. Brown, Chairman, Tariff Publishing Officer, Texas- 
Louisiana Freight Bureau, 815 Interurban Building, Dallas 1, Texas. 
Dinner meetings at the Crossroad Restaurant (midway between 


Dallas and Fort Worth), third Tuesday in February, May, September 
and November. 


South Texas Chapter 


Paul N. Haskell, Chairman, Traffic Manager, Houston Chamber of 
Commerce, Houston, Texas. 


District 13—-Wyoming, Colorado and New Mexico 
Rocky Mountain Chapter 

Ernest V. Robinson, Jr., Chairman, Great Western Sugar Company, 
P. O. Box 5308, Terminal Annex, Denver 17, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District 14—Montana, Idaho and Utah (No chapters at present) 
District 15—-Washington and Oregon 


Puget Sound Chapter 

Robert B. Jacobson, Chairman, Bunker Hill Company, 2700 Six- 
teenth Street, S. W., Seattle, Washington. 

Meetings are held on third Wednesday of each month at Seattle 
Transportation Club, Seventh Avenue and University, at six o’clock 
p m. Members of other Chapters are cordially invited to attend. 
District 16—California, Nevada and Arizona 

San Francisco Chapter 


Charles C. Miller, Chairman, Manager, Transportation Department, 
San Francisco Chamber of Commerce, 333 Pine Street, San Francisco 4, 
California. 

Meets: Third Wednesday of alternate months commencing January, 
12 Noon, Commercial Club, Merchants Exchange Building, San Fran- 
eisco (except July). 

A cordial invitation is extended to out-of-town members to attend 
the luncheon and meeting. 


Southern California Chapter 
Roger L. Ramsey, Chairman, United Parcel Service, 1201 West 
Olympic Boulevard, Los Angeles 15, California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 
426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 
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